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THE  REVIEW 

Freedom  of  Information  Act  JU  L Y  1 983 

In  response  to  suggestions  made  by  records  custodians  fronn  across  the 

Commonwealth,  the  Public  Records  Division  of  the  Massachusetts  Secretary  of 

State's  Office  has  developed  The  Review.  A  quarterly  publication,  The  Review 
contains  summaries  of  determinations,  pending  litigation,  and  other  pertinent  in- 

formation concerning  public  records. 

The  Freedom  of  Information  Act,  as  substantially  amended  in  1973,  pro- 
vides that  all  records  be  available  to  the  public  unless  specifically  exempted  under 

the  law.  And  in  1977,  the  law  was  further  amended  to  give  the  Supervisor  of  Pub- 
lic Records  authority  over  public  records  belonging  to  municipal,  county  and 

state  government  agencies. 

The  Review  is  designed  as  a  quick,  easy  reference  tool  for  anyone  interested 

in  the  Freedom  of  Information  Act,  950  C.M.R.  32,  or  public  records  access  laws, 

G.L.  c.  4,  s.  7  (26).  Divided  into  four  sections  and  printed  on  three-hole  paper, 

The  Review  is  easy  to  use  and  keep  up-to-date. 

To  further  clarify  public  records  laws  for  records  custodians  and  requesters, 

the  Public  Records  Division  has  also  published  a  series  of  brochures  examining 

exemptions,  responsibilities  and  guidelines. 

Please  contact  the  Public  Records  Division  for  this  information. 

So,  it  is  with  great  enthusiasm  that  I  announce  this  first  issue  of  The  Review 

—  a  publication  to  ensure  the  proper  interpretation  of  the  Massachusetts  General 
Laws. 

James  W.  Igoe 

Supervisor  of  Public  Records 
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Determinations 

SPR  82/115  8/6/82 
Issue:  The  requester  sought  from  the  town  Board  of  Assessors  the  following: 

1)  real  property  tax  abatement  applications;  and  2)  data  regarding  the 
formula  used  by  the  Board  to  determine  the  fair  market  value  of  rental 
properties.  The  Board  denied  access  to  the  applications,  relying  on 
G.L.  c.  4,  s.  7  (26)  (a). 

Held:  The  SPR  affirmed.  G.L.  c.  59,  s.  60  provides  that  abatement  applica- 

tions are  open  only  to  certain  named  government  officials'  inspection. 

SPR  82/1 17A  7/13/82 
Issue:  An  opinion  was  sought  by  a  public  school  superintendent  regarding  the 

public  records  status  of  students'  names  and  addresses.  G.L.  c.  4,  s.  7 
(26)  (a)  and  (c)  were  raised. 

Held:  The  exemptions  are  inapplicable  when  a  specific  statute  compels  dis- 
closure. 

Rationale:         Board  of  Education  Regulations  in  603  C.M.R.    23:07  (4)  and  G.L. 
c.  71,  s.  37  arguably  prohibit  disclosure  of  student  records.  However, 

G.L.  c.  51,  s.  4  requires  school  committees  to  disclose  lists  of  child- 
ren and  their  addresses. 

SPR  82/119  7/7/82 
Issue:  A  town  librarian  sought  an  interpretation  of  SPR  442,  which  held  that 

records  of  transactions  not  revealing  "the  substance  of  an  intellectual 
pursuit"  are  public.  Thus,  records  identifying  library  card  holders, 
those  using  library  facilities  and  delinquent  borrowers  were  held  public. 
Would  a  list  of  borrowers  fall  within  the  privacy  exemption,  G.  L.  c.  4, 
s.  7  (26)  (c)? 

Held:  No,  provided  that  the  list  does  not  indicate  which  specific  books  were 
borrowed.  The  SPR  noted  further  that:  1)  the  identity  and  purpose  of 

a  requester  are  not  relevant;  and  2)  a  custodian  has  the  discretion  to  dis- 
close exempt  records,  absent  a  specific  statutory  prohibition. 

SPR  82/54  5/25/82 
Issue:  A  news  service  sought  from  the  Division  of  Employment  Security 

(DES):  1)  the  names  and  addresses  of  employers  delinquent  in  paying 
Massachusetts  employment  security  taxes;  and  2)  the  amounts  each 
owed. 

Held:  Statutorily  exempt.  See  G.  L.  c.  4,  s.  7  (26)  (a).  G.L.  c.  151  A,  s.  46 
prohibits  disclosure  of  information  obtained  by  the  DES  pursuant  to 
G.L.  c.  151  A,  s.  46.  It  protects  the  confidentiality  of  employers  as  well 
as  employees. 

Rationale:         The  clear  language  of  s.  46  should  be  observed. 
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SPR  82/108  7/16/82 
Issue:  The  Department  of  Public  Health  sought  an  advisory  opinion  as  to 

whether  G.L.  c.  4,  s.  7  (26)  (c)  exempted  from  disclosure  the  names 

and  addresses  of  those  who  have  filed  urea  formaldehyde  foam  insula- 
tion repurchase  requests  with  the  Department  of  Public  Health. 

Held:  No.   There  is  a  minimal  privacy  interest  in  the  information  that  one 
has  filed  a  repurchase  request  and  in  the  inferences  drawn  therefrom. 

The  public  interest  in  disclosing  participants  in  a  government  program 
is  weightier. 

Rationale:  The  public  interest  in  disclosure  must  be  weighed  against  the  serious- 
ness of  the  privacy  invasion.  In  order  to  find  that  disclosure  may  con- 

stitute an  unwarranted  invasion  of  personal  privacy,  the  privacy 

invasion  must  outweigh  the  public's  right  to  know.  The  law  firm  re- 
questing the  information  was  seeking  to  notify  potential  class  action 

members  of  a  suit  against  the  manufacturer.  Disabled  Officer's  Asso- 
ciation V.  Rumsfield,  428  F.  Supp.  454  (D.  D.  C.  1977),  was  cited  for 

the  proposition  that  disclosure  would  benefit  those  who  had  made 
repurchase  requests.  See  U.S.  Dept.  of  State  v.  Washington  Post,  50 
U.S.L.W.  4522,  regarding  protection  of  individual  privacy. 

 3/3/82 Sought  from  the  Division  of  Food  and  Drugs,  Dept.  of  Public  Health, 

were  records  on  formaldehyde-level  tests  at  49  homes.  The  records 
contained:  1)  names,  addresses  and  telephone  numbers  of  home- 

owners tested;  2)  names,  ages,  and  sex  of  residents;  3)  health  problems 

found;  4)  information  on  formaldehyde  foam  installer;  5)  general  in- 

formation on  the  foam  and  its  effects;  6)  the  inspector's  report;  and 
7)  any  remedial  action  of  the  manufacturer  or  installer.  All  49  home- 

owners had  either  a)  filed  insulation  repurchase  requests  with  the 
Dept.  of  Public  Health,  or  b)  filed  civil  actions  in  court.  The  record 
custodian  denied  the  request,  relying  on  the  G.L.  c.  4,  s.  7  (26)  (c) 
privacy  exemption. 

Held:  Public,  except  for  nnedical  information  and  telephone  numbers. 

Rationale:  Citations  to:  Robles  v.  EPA,  484  F.2d  843  (4th  Cir.  1973)  (survey  of 
homeowners  sited  on  uranium  tailings  was  public);  A.G.  v.  Board  of 
Assessors  of  Woburn,  375  Mass.  430  (1978)  (field  assessment  cards 
containing  detailed  descriptions  of  homes  are  public);  Cunningham  v. 
Health  Officer  of  Chelsea.  7  Mass.  App.  Ct.  861,  385  N.E.2d  1011 

(1979)  (complaints,  inspection  reports  and  correspondence  pertain- 
ing to  housing  code  violations  are  public).  Repurchase  requests  and 

lawsuits  belie  any  privacy  expectation.  Thus,  the  records  concern  in- 
formation not  shared  only  with  a  government  agency.  Data  in  records 

may  be  found  elsewhere,  e.g.,  in  street  lists  and  field  assessment  cards. 

Other  data  are  inherently  not  personal,  e.g.,  that  relating  to  foam  in- 
stallers. But  the  privacy  interest  outweighs  the  public  interest  as  to 

medical  information  and  telephone  numbers. 

SPR  1017 

Issue: 
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Determinations 

SPR  82/114  7/14/82 
Issue:  A  welfare  recipient  sought:  1)  the  minutes  of  a  meeting  between  the 

record  requester  and  the  Welfare  Office  concerning  the  requester's  case, 
2)  the  original  letter  (and  envelope)  informing  the  requester  of  her  trans- 

fer from  the  supervision  of  one  Welfare  Office  to  another. 

Held:  Since  no  minutes  were  made,  there  was  nothing  to  disclose.  The  original 
envelope  was  not  kept. 

Rationale:  A  records  custodian  may  not  be  compelled  to  create  records  just  to  satis- 
fy a  request.  Copy  of  and  access  to  an  existing,  non-exempt  letter  are 

required,  but  not  delivery  of  an  original  document. 

SPR  82/1176  10/8/82 
Issue:  A  public  school  superintendent  sought  an  opinion  regarding  the  legality 

of  a  policy  prohibiting  teachers  from  furnishing  names  of  pupils  or  em- 

ployees without  the  superintendent's  written  permission. 

Held:  Teachers  are  custodians  and  subject  to  G.L.  c.  66,  s.  10.  The  superin- 
tendent must  provide  timely  permission  in  order  that  teachers  can  meet 

the  requirement  of  disclosure  within  10  days  of  receiving  a  request.  Refer- 
ences were  made  to  G.L.  c.  4,  s.  7  (26);  c.  66,  s.  10;  950  C.M.R.  32:00; 

SPR  nos.  82/117  and  82/70. 

SPR  82/125  8/6/82 

Issue:  A  newspaper  sought  from  the  Director  of  Veterans'  Services  Dept.  the 
following:  names  and  addresses  of  464  veterans,  their  spouses  and  depen- 

dents, etc.,  who  in  1942-1982  allegedly  received  illegal  veterans'  benefits 
under  G.L.  c.  115.  The  custodian  said  the  records  sought  were  statutorily 
exempt  from  disclosure.  See  G.L.  c.  4,  s.  7  (26)  (a).  The  custodian  cited 

G.L.  c.  40,  s.  51,  which  prohibits  any  "town  or  officer  thereof"  from  dis- 
closing the  names  of  town  residents  who  have  received  c.  115  veterans' benefits. 

Held:  Despite  the  possible  strong  public  interest  in  disclosing  the  names  of  those 

who  have  fraudulently  received  veterans'  benefits,  specific  legislation  pre- 
vents disclosure  of  the  records  requested.  See  G.L.  c.  66,  s.  18;  St.  1978, 

c.  367,  s.  54A. 

SPR  82/139 
Issue: 

8/19/82,  9/1/82 

An  attorney  appealed  a  town's  charge  of  $75.00  for  records  copied.  The 
custodian's  lowest  paid  ($6.25/hr.)  employee  took  six  hours  to  locate  and 
copy  93  pages  of  requested  records. 

Held:  The  $75.00  charge  was  unreasonable.    Refund  of  328.20  was  ordered. 

Rationale:  G.L.  c.  66,  s.  10  (a)  requires  that  fees  charged  must  be  "reasonable"  and 
limited  to  the  "actual  expense"  of  providing  the  records.  Regulations  in 
950  C.M.R.  32.2.5  provide  further  that  10-cents  per  page  is  the  normal 
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SPR  82/139 8/19/82,  9/1/82  (continued) 

copying  fee;  that  an  additional  reasonable  fee  is  proper  where  services 

performed  exceed  "standard  office  procedures;"  and  that  services  tak- 
ing over  20  minutes  shall  not  be  included  in  "standard  office  pro- 

cedures." The  requester  may  be  assessed  only  directly  incurred  costs, 
i.e.,  the  cost  of  searching,  segregating  and  copying.  Thus,  neither  the 

costs  of  creating  the  record  nor  the  requester's  financial  resources  and 
motives  are  relevant.  The  burden  of  providing  public  records  imposed 
on  custodians  represents  a  legislative  policy  choice,  ̂ ee  October  20, 

1977  Op.  Atty.  Gen.  No.  10  (upholding  SPR's  fee-setting  authority); 
SPR  V.  Revere  (Mass.  Super.  No.  25839,  Suffolk,  5/10/78)  (SPR's  fees 
reasonable).  The  correct  charge  is  $46.80  (93  copies  @  10-cents  per 
page  plus  six  hours  labor  @  $6.25/hour).  Upon  a  second  appeal,  fol- 

lowing the  town's  statement  that  searching,  copying  and  refiling  rec- 
ords took  six  hours,  held,  the  town's  claimed  costs  were  reasonable, 

since  the  request  covered  five  years'  records. 

SPR  82/141  10/1/82 

Issue:  Sought  from  a  consultant  under  contract  with  a  town  Board  of  Assess- 
ors were  data  concerning:  the  location,  zoning  district,  and  the  names 

and  addresses  of  all  owners  of  rental  units  in  town.  The  consultant 

was  conducting  an  audit  to  be  used  to  obtain  Dept.  of  Revenue  revalu- 
ation certification  as  mandated  by  G.L.  c.  58,  s.  1  A.  Issues  under  G.L. 

c.  4,  s.  7  (26)  are:  1 )  Was  the  data  effectively  received  by  the  Board  of 
Assessors?  2)  Is  the  consultant  a  unit  of  the  Board?  3)  Is  exemption 

(d)  applicable? 

Held:  A  test  focusing  on  who  physically  possesses  data  is  not  sufficient,  for  a 
mere  possession  test  would  permit  Insulation  from  disclosure.  See 
Ryan  v.  Dept.  of  Justice,  617  F.2d  781,  785  (D.C.  CIr.  1980).  The 
data  sought  are  equivalent  to  a  record  received  by  the  Board.  The 

consultant  Is  a  unit  of  the  Board.  Revaluation  and  classification  rec- 
ords themselves  are  not  exempt.  A  record  is  a  public  record  once  It  Is 

created,  and  need  not  first  be  approved  or  adopted  by  the  Board. 

Rationale:  The  consultant  is  performing  part  of  the  Board's  statutory  functions 
under  c.  59,  s.  38.  The  criteria  as  to  whether  the  consultant  is  a  Board 

unit  are:  1 )  the  governmental  function  performed;  2)  the  level  of  gov- 
ernmental funding;  3)  the  extent  of  governmental  involvement  or 

regulation;  and  4)  whether  the  entity  was  created  by  the  government. 

Board  of  Trustees  of  Woodstock  Academy  v.  FOI  Comm'n,  436  A.2d 
266,270-71  (Conn.  1980).  G. L.  c.  4,  s.  7  (26)  (d)  applies  to  delibera- 

tions and  recommendations  on  legal  or  policy  matters,  not  to  factual 
data.  E.P.A.  v.  Mink,  410  U.S.  73,  89  (1973);  Vaughn  v.  Rosen,  523 

F.2d  1 136,  1 144  (D.C.  Cir.  1975).  Once  the  data  have  been  collected, 

the  consultant's  function  is  factual  and  mathematical.  The  data  repre- 
sent a  "reasonably  completed  factual  stud(y)"  as  described  in  exemp- 
tion (d).  Revaluation  and  classification  data  are  essentially  the  same 

data  as  that  contained  on  field  assessment  cards,  which  are  public. 
A.G.  V.  Board  of  Assessors  of  Woburn,  375  Mass.  430,  434  (1978). 
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Determinations 

I 

SPR  82/148 9/23/82 
Issue: 

Held: 

Rationale: 

An  appeal  regarding  the  charge  for  copies  of  minutes  of  CHARMSS,  an 

education  collaborative.  Is  CHARMSS  subject  to  G.L.  c.  66,  s.lO  re- 
quirements? 

Yes.  CHARMSS  is  an  "agency"  (or  the  functional  equivalent)  within 
the  meaning  of  c.  4,  s.  7  (26).  The  charge  of  25-cents  per  page  was  in 
excess  of  the  fees  permitted  under  959  C.M.R.  32.2.5.  A  refund  was 
ordered. 

CHARMSS  is  an  education  collaborative  established  by  G.L.  c.  40, 
s.  4E.  CHARMSS  is  also  a  collection  of  entities  each  individually 
subject  to  the  public  records  law.  In  addition,  several  factors  show 

CHARMSS  to  be  the  functional  equivalent  of  an  agency:  1)  it  pro- 
vides services  which  could  be  provided  by  member  school  committees; 

2)  it  is  completely  funded  by  same;  3)  its  board  of  directors  is  com- 

posed of  member  schools'  superintendents;  4)  it  is  regulated  by  the 
Mass.  Dept.  of  Education.  See  Board  of  Trustees  of  Woodstock  Acad- 

emy V.  FOI  Comm'n,  436  A.2d  266,  270-71  (Conn.  1980). 

SPR  82/149 
Issue: 

Held: 

10/7/82 
Sought  from  the  Dept.  of  Revenue  were:  current  and  recent  lists  of 
individual  and  corporate  tax  delinquents,  their  addresses,  amounts 
owed  and  dates  of  delinquency.  Are  the  lists  statutorily  exempt  from 
disclosure  under  G.L.  c.  4,  s.  7  (26)  (a)? 

G.L.  c.  620,  s.  21  (a)  exempts  most  tax  return  data  with  specified  ex- 
ceptions. G.L.  c.  62C,  s.  21  (b)  (11)  permits  disclosure  of  tax  delin- 

quency lists  under  certain  conditions,  including  where  delinquency  is 
in  excess  of  $5,000  and  where  advance  notice  of  disclosure  is  given  to 
the  delinquent.  Diligent  search  for  the  records  is  required.  The  Dept. 
of  Revenue  must  secure  the  approval  of  the  Records  Conservation 
Board  before  destroying  tax  records.  G.L.  c.  30,  s.  42. 

SPR  82/154 9/23/82 
Issue: 

Held: 

Rationale: 

An  advisory  opinion  was  sought  regarding  records  held  by  the  State 
Boxing  Commission  Chairman  regarding  a  boxing  promoter.  Are  the 
records  exempt  under  G.L.  c.  4,  s.  7  (26)  (c)  (privacy  exemption)  or 
(f)  (investigatory  exemption)? 

G.L.  c.  4,  s.  7  (26)  exempts  from  disclosure  the  applicants'  home  tele- 
phone numbers  and  physical  characteristics  as  found  within  applica- 

tions for  a  license  to  conduct  boxing  matches.  G.L.  c.  4,  s.  7  (26)  (f) 

exempts  complainants'  names  and  other  identifying  information.  The 
content  of  complainants'  letters  are  public. 

There  is  little  public  interest  in  disclosing  applicants'  telephone  num- 
bers and  physical  characteristics  since  same  does  not  bear  on  one's 

qualifications  for  a  license.  Such  data  are  "intimate  details"  and  are 
within  the  privacy  exemption.  A.G.  v.  Asst.  Cmm'r  of  the  Real  Prop- 

erty Dept.,  1980  Mass.  Adv.  Sh.  1203.  As  to  (f),  investigatory  sources 



SPR  82/154 9/23/82  (continued) 

and  citizens'  willingness  to  come  forward  and  speak  are  threatened  by 
disclosure  of  complainants'  identities.  Reinstein  v.  Police  Cmm'r  of 
Boston,  378  Mass.  281,  289  (1979);  Bougas  v.  Chief  of  Police  of  Lex- 

ington, 371  Mass.  59  (1976). 

SPR  82/155   10/8/82 
Issue:  An  advisory  opinion  was  sought  by  a  Town  Appraiser,  Office  of  the 

Board  of  Assessors,  regarding  a  newly  adopted  public  records  policy. 

The  policy  suggested:  1)  that  records  requests  be  written;  2)  that  re- 
questers identify  themselves  to  prevent  making  records  requests  in 

order  to  harass  another;  3)  a  flat  fee  of  "$1.00  per  parcel"  for  re- 
quested records;  4)  the  fees  to  be  charged  for  preparing  certified  abut- 

tors'  lists. 

Held:  1)  Written  requests  may  not  be  required,  except  where  the  record's 
public  status  is  uncertain.  See  950  C.iVI.R.  32.2.3.  2)  But  a  custodian 
need  not  read  the  requested  record  over  the  telephone,  and  advance 
payment  of  costs  may  be  demanded.  3)  A  flat  $1.00  per  parcel  fee  is 

improper.  Fees  are  limited  to  10-cents  per  copied  page,  unless  the 

actual  cost  is  greater.  The  pro-rata  hourly  wage  of  the  lowest-paid  em- 
ployee qualified  to  search  for  the  records,  if  the  search  takes  over  20 

minutes,  plus  postage,  may  be  charged.  See  950  C.M.R.  32:00.  The 
fees  established  represent  ceilings,  so  the  maximum  need  not  be 

charged.  4)  Preparing  certified  abuttors'  lists  involves  creating  a  new 
record  and  certifying  same,  which  actions  are  outside  the  scope  of  the 
public  records  law.  Thus,  the  fees  established  under  the  public  records 
law  are  inapplicable  here. 

SPR  82/156  9/14/82 
Issue:  Appeal  from  a  fee  charged  by  a  school  superintendent  for  records  per- 

taining to  non-resident  student  admissions.  Requester  alleged  that  the 
record  copy  received  was  not  the  record  requested.  The  superinten- 

dent refused  to  process  further  requests  until  the  outstanding  charges 
were  paid. 

Held:  The  record  sent  meets  the  description  in  the  request.  A  more  detailed 

request  was  suggested  if  a  different  record  was  desired,  so  the  superin- 
tendent was  entitled  to  a  10-cent  fee  for  the  page  that  was  copied  and 

sent.  The  superintendent's  fee  arrangement  was  a  reasonable  means  of 
ensuring  payment  for  copies. 

SPR  82/167  9/23/82 
Issue:  A  newspaper  originally  requested  from  a  town  retirement  board  a  rec- 

ord of  "names,  ages  and  former  jobs  of  the  top  10  pension  recipients." 
After  the  custodian  denied  the  request,  the  requester  appealed.  In- 

cluded in  that  appeal  were  requests  for  additional  information  regard- 

ing the  same  10  pensioners'  dates  of  employment  and  the  amounts  of 
their  pensions.  The  SPR  ordered  disclosure  of  the  information  origin- 
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Determinations 

SPR  82/167    ,  9/23/82  (continued) 

ally  requested,  but  declined  to  address  the  status  under  the  public  rec- 
ords law  of  the  additional  requests,  since  the  additional  information  had 

not  been  requested  from  the  custodian.  SPR  no.  82/95.  See  G. L.  c.  66, 
s.  10  (b);  950  C.M.R.  32.4.2.  The  requester  then  sought  records  of  the 
employment  and  pension  amounts  from  the  custodian,  who  argued  that 

the  Supervisor's  failure  to  order  disclosure  of  that  data  in  his  original  de- 
termination relieved  the  custodian  from  the  obligation  to  disclose  it. 

Held:  The  public  interest  in  pensioners'  dates  of  employment  and  pension  am- 
ounts outweighs  their  privacy  interest  in  non-disclosure,  thus  the  infor- 

mation is  not  exempt  under  G.L.  c.  4,  s.  7  (26)  (c).  The  privacy  interest 
recognized  by  G.L.  c.  214,  s.  IB  is  more  limited  than  that  encompassed 
by  exemption  (c),  so  c.  214,  s.  IB  does  not  require  a  custodian  to  obtain 

a  release  from  each  record  subject  prior  to  the  disclosure  of  pensioners' 
public  records. 

Rationale:  A  balancing  of  public  and  private  interests  is  required.  A.G.  v.  Comm'r 
of  the  Real  Property  Dept.,  380  Mass.  623  (1980).  The  public  interest 

in  compliance  with  pension  requirements  is  served  by  disclosure  of  pen- 

sioners' dates  of  employment.  The  minimal  privacy  interest  in  these  data 
is  evidenced  by  G.L.  c.  7,  s.  30,  which  provides  that  a  state  employee's 
date  of  employment  is  public.  There  can  be  no  greater  privacy  interest 
for  a  town  pensioner.  As  to  pension  amounts  as  public  records,  see 
Globe  Newspaper  Co.  v.  Boston  Retirement  Board.  Suff.  Super.  Ct.  No. 

33623  (1981),  aff'd.  388  Mass.  427  (1983);  cf.  Hastings  &  Sons  Pub.  Co. 
V.  City  Treasurer  of  Lynn.  374  Mass.  812,  818  (1978)  (financial  data  re- 

garding individual  police  officers,  contained  in  municipal  payroll  records, 
are  public). 

SPR  82/169  9/24/82 

Issue:  The  SPR  declined  to  intervene  in  parents'  dispute  with  public  school  re- 
garding a  25-cents  per  page  copying  fee  charged  for  their  son's  student 

record.  G.L.  c.  71,  s.  34D  gives  the  State  Board  of  Education  the  au- 
thority to  promulgate  regulations  governing  access  to  and  duplication  of 

student  records.    See  603  C.M.R.  23.07  (2)  (a)  for  fee  regulations. 

SPR  82/06  4/22/82 
Issue:  Sought  from  the  Commissioner,  Mass.  State  Police,  Dept.  of  Public 

Safety:  records  regarding  the  death  of  a  man  in  a  town  police  depart- 
ment lockup.  An  in  camera  inspection  was  made  to  determine  the  appli- 

cability of  the  privacy  and  investigatory  exemptions,  G.L.  c.  4,  s.  7  (26) 
(c)  and  (f). 

Held:  Privacy  is  a  personal  right  which  ends  with  death.  Data  regarding  public 

employee's  performance  of  routine  duties  are  not  exempt  from  disclos- 
ure. But  the  lack  of  a  public  interest  and  the  potential  for  embarrass- 
ment exempt  the  name,  address,  date  of  birth  and  social  security  number 

of  an  inmate  named  in  the  requested  memo  who  happened  to  be  in  the 

lockup  at  the  time  of  the  other  man's  death.  The  remainder  of  the  rec- 
ord is  public. 
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SPR  82/06 4/22/82  (continued) 

Rationale:  A  balancing  of  public  and  private  interests  is  required  under  s.  7  (26) 
(c).  Exemption  (f)  is  inapplicable.  None  of  the  considerations  in 

Reinstein  v.  Police  Comm'r  of  Boston,  378  Mass.  281,  289  (1979) 

applies. 

 3/3/82 Tape  recordings  of  a  public  meeting  of  a  Town  Conservation  Commis- 
sion were  sought.  The  town  argued ;  1 )  release  of  the  tapes  was  against 

town  policy;  2)  the  tapes  were  the  secretary's  personal  property  and 
used  only  to  prepare  minutes;  3)  tapes  were  not  approved  or  filed  with 
the  town  clerk;  4)  Commission  members  would  have  spoken  with  less 
candor  had  they  known  disclosure  of  the  tapes  would  occur.  Some  of 

the  records  no  longer  exist.  Some  tapes  were  reused  with  no  transcrip- 
tion except  for  the  parts  included  in  the  official  minutes. 

Held:  Any  extant  tapes,  notes  or  transcripts  are  public  records.  See  G.L.  c.  4, 
s.  7  (26). 

Rationale:  G.L.  c.  39,  s.  23B,  which  permits  anyone  attending  a  public  meeting 

to  record  same,  renders  the  "candor"  argument  groundless. 

SPR  82/14 
Issue: 

SPR  82/31  9/30/82 

Issue:  An  attorney  sought  from  Morton  Hospital  five  hospital  policy  or  pro- 
cedure manuals  and  a  nursing  schedule.  The  hospital  is  a  private,  non- 

profit corporation,  although  it  is  regulated  by  government  agencies. 
Most  of  the  records  sought  are  required  to  be  kept  by  law. 

Held:  The  requested  records  were  not  made  or  received  by  a  governmental 
entity,  within  the  meaning  of  G.L.  c.  4,  s.  7  (26). 

Rationale:  See  Bello  v.  South  Shore  Hospital,  1981  Mass.  Adv.  Sh.  241 1  (despite 

government  funding,  licensing  and  regulation,  and  tax  exemption,  hos- 
pital is  a  private  institution  subject  to  private  control).  Even  though 

the  Department  of  Public  Health  may  have  a  right  to  receive  the  re- 
quested records,  this  unexercised  right  alone  does  not  transform  the 

requested  information  into  records  made  or  received  by  a  government 

entity.  Westinqhouse  Broadcasting  Co.  v.  Serqeant-at-Arms,  375  Mass. 
179,  184  (1978). 
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Pending 

Litigation  The  only  pending  litigation  that  is  a  result  of  a  public  records  appeal 
made  to  the  Supervisor  of  Public  Records  is  Francis  X.  Bellotti,  Attorney 
General  v.  Board  of  Appeals  of  the  Town  of  Milton. (Civil  Action  No, 
46208),  which  has  been  filed  in  Suffolk  Superior  Court. 

On  July  29,  1980  a  request  was  made  to  the  Milton  Board  of  Appeals  for 
a  copy  of  a  June  18,  1980  letter  from  Town  Counsel  to  the  Board.  The 

request  was  subsequently  denied  and  an  appeal  was  filed  with  the  Super- 
visor of  Public  Records  for  a  determination  on  the  public  records  status 

of  the  letter.  When  the  Board  refused  to  submit  the  document  to  the 

Supervisor  of  Public  Records  for  an  in  camera  inspection,  the  Attorney 

General  filed  suit  and  on  the  Attorney  General's  motion  for  partial 
summary  judgment  pursuant  to  Mass.  R.  Civ.  P.,  Rule  56,  the  court 
ordered  the  Board  of  Appeals  to  submit  a  copy  of  the  letter  to  the 

Supervisor  for  an  in  camera  inspection.  Once  the  Supervisor  had  com- 
pleted his  in  camera  and  determined  the  letter  to  be  a  public  record,  he 

ordered  the  Board  of  Appeals  to  disclose  the  record.  The  Milton  Board 

of  Appeals  refused  to  comply  with  the  Supervisor's  order,  necessitating 
the  Attorney  General  to  file  suit. 

At  this  time,  Tony  Sager,  Assistant  Attorney  General,  has  moved  for 
summary  judgment,  filed  a  brief  and  is  waiting  for  the  court  to  schedule 
a  hearing. 

Pending 

Legislation  Several  bills  have  been  filed  this  Legislative  Session  that  would  impact  on 
the  public  records  laws,  G.L.  c.  66,  s.  10,  and  G.L.  c.  4,  s.  7  (26).  H  829, 

a  bill  re-filed  by  Rep.  Angelo  Marotta,  has  already  passed  both  the  House 
and  Senate  and  was  signed  by  the  Governor  on  March  28,  1983.  This  bill 
amends  G.L.  c.  66,  s.  10  by  requiring  the  clerks  of  every  city  and  town 

^  to  post  a  notice  in  the  city  or  town  hall  stating  that  any  citizen  is  entitl- 
ed to  a  copy  of  a  public  record  for  a  fee  specified  in  G.L.  c.  66.  Another 

bill  that  is  quickly  moving  through  the  Legislature  is  H  4606  filed  by 
Rep.  Alfred  Saggese,  Jr.  and  Senator  George  Bachrach.  This  bill  amends 

section  7  of  chapter  78  by  making  confidential  all  public  library  registra- 
tion or  circulation  records  which  reveal  the  identity  of  the  borrower. 

Three  other  bills  that  have  been  filed  this  session,  H  2507,  H  3869  and 
S  1036,  would  amend  the  definition  of  a  public  record,  G.L.  c.  4,  s.  7 

(26),  by  including  an  exemption  for  records  compiled  in  anticipation 
of  litigation  or  are  relevant  to  pending  litigation.  H  2507  and  S  1036 
have  been  reported  out  of  committee  unfavorably  and  H  3869  has  been 
referred  to  the  Committee  on  Joint  Rules  for  a  study  and  investigation. 
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Appellate  Court  Decisions 

Facts: 

Issue: 

Holding: 

Rationale: 

Facts: 

Issue: 

Holding: 

Globe  Newspaper  Company  v.  Boston  Retirement  Board. 
388  Mass.  427  (1983) 

The  Boston  Globe  requested  access  to  information  pertaining  to  former 
employees  of  the  City  of  Boston  who  were  receiving  disability  pensions 
The  Boston  Retirement  Board  did  not  formally  respond  to  the  request 

As  a  result,  the  Globe  filed  a  petition  with  the  Supervisor  of  Public  Rec- 
ords seeking  an  administrative  determination  as  to  whether  the  informa- 
tion sought  was  subject  to  mandatory  disclosure  pursuant  to  M.G.  L.  c.  66, 

s.  10.  The  Supervisor  ordered  the  Board  to  make  the  information  avail 
able  and  the  Board  refused.  The  Superior  Court  then  ordered  the  Board 
to  disclose  the  information  except  a  cursory  statement  of  the  medical 
reason  for  granting  the  disability.  The  Globe  appealed. 

Whether  medical  files  or  information  are  absolutely  exempt  from  disclo- 
sure under  exemption  (c)  of  M.G.L.  c.  4,  s.  7  (26). 

Yes. 

The  Supreme  Judicial  Court  reviewing  the  grammatical  construction  of 

the  statute  and  the  legislative  intent  held  that  the  clause,  "the  disclosure 
of  which  may  constitute  an  unwarranted  invasion  of  personal  privacy," 
which  requires  a  balancing  of  the  public  interest  in  disclosure  against  the 
privacy  interests  which  may  be  harmed  by  disclosure  did  not  modify  the 

phrase  "personnel  and  medical  files  or  information."  The  Court  reasoned 
that  in  the  case  of  personnel  and  medical  information  the  Legislature  saw 
the  need  to  establish  a  sensitive  and  particularized  balance  between  the 

public  interest  in  disclosure  and  the  individual's  interest  in  personal  pri- 
vacy. Therefore  the  first  clause  of  M.G.L.  c.  4,  s.  7  (26)  (c),  operates  to 

absolutely  exempt  from  mandatory  disclosure  medical  and  personnel  files 
or  information  which  are  of  a  personal  nature  and  relate  to  a  particular 
individual. 

Connolly  v.  Bromery,  15  Mass.  App.  Ct.  661  (1983) 

The  appellants,  students  at  the  University  of  Massachusetts  at  Amherst, 
sought  disclosure  of  faculty  performance  evaluations  by  students  pur 
suant  to  M.G.L.  c.  66,  s.  10.  This  request  was  denied.  The  students  ini 

tiated  an  action  in  the  Superior  Ct.  under  M.G.L.  c.  66,  s.  10  (b)  to  com- 
pell  disclosure  of  the  records.  The  Superior  Court  judge  decided  that  the 
requested  faculty  evaluations  constituted  personnel  files  or  information 

which  is  exempt  from  mandatory  disclosure.    The  students  appealed 

Whether  faculty  performance  evaluations  by  students  constitute  personnel 
information  within  the  meaning  of  the  first  clause  of  exemption  (c)  to  the 
definintion  of  public  records  found  at  M.G.L.  c.  4,  s.  7  (26). 

Yes. 
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Appellate  Court  Decisions  (continued)  —  Connolly  v.  Bronnery 

The  Appeals  Court  found  the  holding  in  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983)  to  be 

controlling.  The  court  concluded  that  the  students'  evalua- 
tions of  individual  faculty  were  records  likely  to  be  found  in  a 

personnel  file  and  as  raw  data  appraising  the  job  perfornnance 
of  individuals,  it  was  particularly  personal  and  volatile. 

Accordingly,  the  court  held  that  the  evaluations  were  person- 
nel information  which  is  outside  the  category  of  a  public  rec- 

ord. 
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(617)  727-2832  to  reserve  a  free  subscription. 

NAME  OF  AGENCY:_ 

CONTACT  PERSON:_ 

TITLE:  

BUSINESS  ADDRESS: 

TELEPHONE  NUMBER:  

NUMBER  OF  SUBSCRIPTIONS  REQUESTED: 

Return  to: 
MICHAEL  JOSEPH  CONNOLLY 

Secretary  of  State 

The  Review 
Division  of  Public  Records 
One  Ashburton  Place 

Boston,  MA  02108 





THE  REVIEW 

FOIA  \]  Freedom  of  Information  Act  JULY  1983 

In  response  to  suggestions  made  by  records  custodians  from  across  the 

Commonwealth,  the  Public  Records  Division  of  the  Massachusetts  Secretary  of 

State's  Office  has  developed  The  Review.  A  quarterly  publication,  The  Review 
contains  summaries  of  determinations,  pending  litigation,  and  other  pertinent  in- 

formation concerning  public  records. 

The  Freedom  of  Information  Act,  as  substantially  amended  in  1973,  pro- 
vides that  all  records  be  available  to  the  public  unless  specifically  exempted  under 

the  law.  And  in  1977,  the  law  was  further  amended  to  give  the  Supervisor  of  Pub- 
lic Records  authority  over  public  records  belonging  to  municipal,  county  and 

state  government  agencies. 

The  Review  is  designed  as  a  quick,  easy  reference  tool  for  anyone  interested 

in  the  Freedom  of  Information  Act,  950  C.M.R.  32,  or  public  records  access  laws, 

G.L.  c.  4,  s.  7  (26).  Divided  into  four  sections  and  printed  on  three-hole  paper, 

The  Review  is  easy  to  use  and  keep  up-to-date. 

To  further  clarify  public  records  laws  for  records  custodians  and  requesters, 

the  Public  Records  Division  has  also  published  a  series  of  brochures  examining 

exemptions,  responsibilities  and  guidelines. 

Please  contact  the  Public  Records  Division  for  this  information. 

So,  it  is  with  great  enthusiasm  that  I  announce  this  first  issue  of  The  Review 

—  a  publication  to  ensure  the  proper  interpretation  of  the  Massachusetts  General 
Laws. 

James  W.  Igoe 

Supervisor  of  Public  Records 
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Determinations 

SPR  82/115   8/6/82 
Issue:  The  requester  sought  from  the  town  Board  of  Assessors  the  following: 

1)  real  property  tax  abatement  applications;  and  2)  data  regarding  the 
formula  used  by  the  Board  to  determine  the  fair  market  value  of  rental 
properties.  The  Board  denied  access  to  the  applications,  relying  on 
G.L.  c.  4,  s.  7  (26)  (a). 

Held:  The  SPR  affirmed.  G.L.  c.  59,  s.  60  provides  that  abatement  applica- 

tions are  open  only  to  certain  named  government  officials'  inspection. 

SPR  82/1 17A  7/13/82 
Issue:  An  opinion  was  sought  by  a  public  school  superintendent  regarding  the 

public  records  status  of  students'  names  and  addresses.  G.L.  c.  4,  s.  7 
(26)  (a)  and  (c)  were  raised. 

Held:  The  exemptions  are  inapplicable  when  a  specific  statute  compels  dis- 
closure. 

Rationale:         Board  of  Education  Regulations  in  603  C.M.R.   23:07  (4)  and  G.L. 
c.  71,  s.  37  arguably  prohibit  disclosure  of  student  records.  However, 

G.L.  c.  51,  s.  4  requires  school  committees  to  disclose  lists  of  child- 
ren and  their  addresses. 

SPR  82/119  7/7/82 
Issue:  A  town  librarian  sought  an  interpretation  of  SPR  442,  which  held  that 

records  of  transactions  not  revealing  "the  substance  of  an  intellectual 
pursuit"  are  public.  Thus,  records  identifying  library  card  holders, 
those  using  library  facilities  and  delinquent  borrowers  were  held  public. 
Would  a  list  of  borrowers  fail  within  the  privacy  exemption,  G.  L.  c.  4, 
s.  7  (26)  (c)? 

Held:  No,  provided  that  the  list  does  not  indicate  which  specific  books  were 
borrowed.  The  SPR  noted  further  that:  1)  the  identity  and  purpose  of 

a  requester  are  not  relevant;  and  2)  a  custodian  has  the  discretion  to  dis- 
close exempt  records,  absent  a  specific  statutory  prohibition. 

SPR  82/54  5/25/82 
Issue:  A  news  service  sought  from  the  Division  of  Employment  Security 

(DES):  1)  the  names  and  addresses  of  employers  delinquent  in  paying 
Massachusetts  employment  security  taxes;  and  2)  the  amounts  each 
owed. 

Held: Statutorily  exempt.  See  G.  L.  c.  4,  s.  7  (26)  (a).  G.L.  c.  151  A,  s.  46 
prohibits  disclosure  of  information  obtained  by  the  DES  pursuant  to 
G.L.  c.  151A,  s.  46.  It  protects  the  confidentiality  of  employers  as  well 
as  employees. 

Rationale: The  clear  language  of  s.  46  should  be  observed. 
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SPR  82/108 

Issue: 

7/16/82 

The  Department  of  Public  Health  sought  an  advisory  opinion  as  to 
whether  G.L.  c.  4,  s.  7  (26)  (c)  exempted  from  disclosure  the  names 

and  addresses  of  those  who  have  filed  urea  formaldehyde  foam  insula- 
tion repurchase  requests  with  the  Department  of  Public  Health. 

Held: 

Rationale: 

No.  There  is  a  minimal  privacy  interest  in  the  information  that  one 
has  filed  a  repurchase  request  and  in  the  inferences  drawn  therefrom. 
The  public  interest  in  disclosing  participants  in  a  government  program 
is  weightier. 

The  public  interest  in  disclosure  must  be  weighed  against  the  serious- 
ness of  the  privacy  invasion.  In  order  to  find  that  disclosure  may  con- 

stitute an  unwarranted  invasion  of  personal  privacy,  the  privacy 

invasion  must  outweigh  the  public's  right  to  know.  The  law  firm  re- 
questing the  information  was  seeking  to  notify  potential  class  action 

members  of  a  suit  against  the  manufacturer.  Disabled  Officer's  Asso- 
ciation V.  Rumsfield,  428  F.  Supp.  454  (D.  D.  C.  1977),  was  cited  for 

the  proposition  that  disclosure  would  benefit  those  who  had  made 
repurchase  requests.  See  U.S.  Dept.  of  State  v.  Washington  Post,  50 
U.S. L.W.  4522,  regarding  protection  of  individual  privacy. 

 3/3/82 Sought  from  the  Division  of  Food  and  Drugs,  Dept.  of  Public  Health, 

were  records  on  formaldehyde-level  tests  at  49  homes.  The  records 
contained:  1)  names,  addresses  and  telephone  numbers  of  home- 

owners tested;  2)  names,  ages,  and  sex  of  residents;  3)  health  problems 

found;  4)  information  on  formaldehyde  foam  installer;  5)  general  in- 

formation on  the  foam  and  its  effects;  6)  the  inspector's  report;  and 
7)  any  remedial  action  of  the  manufacturer  or  installer.  All  49  home- 

owners had  either  a)  filed  insulation  repurchase  requests  with  the 
Dept.  of  Public  Health,  or  b)  filed  civil  actions  in  court.  The  record 
custodian  denied  the  request,  relying  on  the  G.L.  c.  4,  s.  7  (26)  (c) 

privacy  exemption. 

Held:  Public,  except  for  medical  information  and  telephone  numbers. 

Rationale:  Citations  to:  Robles  v.  EPA,  484  F.2d  843  (4th  Cir.  1973)  (survey  of 

homeowners  sited  on  uranium  tailings  was  public);  A.G.  v.  Board  of 
Assessors  of  Woburn,  375  Mass.  430  (1978)  (field  assessment  cards 

containing  detailed  descriptions  of  homes  are  public);  Cunningham  v. 
Health  Officer  of  Chelsea.  7  Mass.  App.  Ct.  861,  385  N.E.2d  1011 

(1979)  (complaints,  inspection  reports  and  correspondence  pertain- 
ing to  housing  code  violations  are  public).  Repurchase  requests  and 

lawsuits  belie  any  privacy  expectation.  Thus,  the  records  concern  in- 
formation not  shared  only  with  a  government  agency.  Data  in  records 

may  be  found  elsewhere,  e.g.,  in  street  lists  and  field  assessment  cards. 

Other  data  are  inherently  not  personal,  e.g.,  that  relating  to  foam  in- 
stallers. But  the  privacy  interest  outweighs  the  public  interest  as  to 

medical  information  and  telephone  numbers. 

SPR  1017 

Issue: 
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Determinations 

SPR  82/114  7/14/82 
Issue:  A  welfare  recipient  sought:  1)  the  minutes  of  a  meeting  between  the 

record  requester  and  the  Welfare  Office  concerning  the  requester's  case; 
2)  the  original  letter  (and  envelope)  informing  the  requester  of  her  trans- 

fer from  the  supervision  of  one  Welfare  Office  to  another. 

Held:  Since  no  minutes  were  made,  there  was  nothing  to  disclose.  The  original 
envelope  was  not  kept. 

Rationale:  A  records  custodian  may  not  be  compelled  to  create  records  just  to  satis- 

fy a  request.  Copy  of  and  access  to  an  existing,  non-exempt  letter  are 
required,  but  not  delivery  of  an  original  document. 

SPR  82/1 17B  10/8/82 
Issue:  A  public  school  superintendent  sought  an  opinion  regarding  the  legality 

of  a  policy  prohibiting  teachers  from  furnishing  names  of  pupils  or  em- 

ployees without  the  superintendent's  written  permission. 

Held:  Teachers  are  custodians  and  subject  to  G.L.  c.  66,  s.  10,  The  superin- 
tendent must  provide  timely  permission  in  order  that  teachers  can  meet 

the  requirement  of  disclosure  within  10  days  of  receiving  a  request.  Refer- 
ences were  made  to  G.L.  c.  4,  s.  7  (26);  c.  66,  s.  10;  950  C.M.R.  32:00; 

SPR  nos.  82/1 17  and  82/70. 

SPR  82/125  8/6/82 

Issue:  A  newspaper  sought  from  the  Director  of  Veterans'  Services  Dept.  the 
following;  names  and  addresses  of  464  veterans,  their  spouses  and  depen- 

dents, etc.,  who  in  1942-1982  allegedly  received  illegal  veterans'  benefits 
under  G.L.  c.  115.  The  custodian  said  the  records  sought  were  statutorily 
exempt  from  disclosure.  See  G.L.  c.  4,  s.  7  (26)  (a).  The  custodian  cited 

G.L.  c.  40,  s.  51 ,  which  prohibits  any  "town  or  officer  thereof"  from  dis- 
closing the  names  of  town  residents  who  have  received  c.  115  veterans' benefits. 

Held:  Despite  the  possible  strong  public  interest  in  disclosing  the  names  of  those 

who  have  fraudulently  received  veterans'  benefits,  specific  legislation  pre- 
vents disclosure  of  the  records  requested.  See  G.L.  c.  66,  s.  18;  St.  1978, 

c.  367,  s.  54A. 

SPR  82/139 
Issue: 

8/19/82,  9/1/82 

An  attorney  appealed  a  town's  charge  of  $75.00  for  records  copied.  The 
custodian's  lowest  paid  ($6.25/hr.)  employee  took  six  hours  to  locate  and 
copy  93  pages  of  requested  records. 

Held:  The  $75.00  charge  was  unreasonable.    Refund  of  $28.20  was  ordered. 

Rationale:  G.L.  c.  66,  s.  10  (a)  requires  that  fees  charged  must  be  "reasonable"  and 
limited  to  the  "actual  expense"  of  providing  the  records.  Regulations  in 
950  C.M.R.  32.2.5  provide  further  that  10-cents  per  page  is  the  normal 
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SPR  82/139 8/19/82,  9/1/82  (continued) 

copying  fee;  tliat  an  additional  reasonable  fee  is  proper  where  services 

performed  exceed  "standard  office  procedures;"  and  that  services  tak- 
ing over  20  minutes  shall  not  be  included  in  "standard  office  pro- 

cedures." The  requester  may  be  assessed  only  directly  incurred  costs, 
i.e.,  the  cost  of  searching,  segregating  and  copying.  Thus,  neither  the 

costs  of  creating  the  record  nor  the  requester's  financial  resources  and 
motives  are  relevant.  The  burden  of  providing  public  records  imposed 
on  custodians  represents  a  legislative  policy  choice,  ̂ ee  October  20, 

1977  Op.  Atty.  Gen.  No.  10  (upholding  SPR's  fee-setting  authority); 
SPR  V.  Revere  (Mass.  Super.  No.  25839,  Suffolk,  5/10/78)  (SPR's  fees 
reasonable).  The  correct  charge  is  $46.80  (93  copies  @  10-cents  per 
page  plus  six  hours  labor  @  $6.25/hour).  Upon  a  second  appeal,  fol- 

lowing the  town's  statement  that  searching,  copying  and  refiling  rec- 
ords took  six  hours,  held,  the  town's  claimed  costs  were  reasonable, 

since  the  request  covered  five  years'  records. 

SPR  82/141  10/1/82 
Issue:  Sought  from  a  consultant  under  contract  with  a  town  Board  of  Assess- 

ors were  data  concerning;  the  location,  zoning  district,  and  the  names 
and  addresses  of  all  owners  of  rental  units  in  town.  The  consultant 

was  conducting  an  audit  to  be  used  to  obtain  Dept.  of  Revenue  revalu- 
ation certification  as  mandated  by  G.L.  c.  58,  s.  1A.  Issues  under  G.L. 

c.  4,  s.  7  (26)  are:  1 )  Was  the  data  effectively  received  by  the  Board  of 
Assessors?  2)  Is  the  consultant  a  unit  of  the  Board?  3)  Is  exemption 

(d)  applicable? 

Held:  A  test  focusing  on  who  physically  possesses  data  is  not  sufficient,  for  a 
mere  possession  test  would  permit  insulation  from  disclosure.  See 
Ryan  v.  Dept.  of  Justice,  617  F.2d  781,  785  (D.C.  Cir.  1980).  The 
data  sought  are  equivalent  to  a  record  received  by  the  Board.  The 
consultant  is  a  unit  of  the  Board.  Revaluation  and  classification  rec- 

ords themselves  are  not  exempt.  A  record  is  a  public  record  once  it  is 
created,  and  need  not  first  be  approved  or  adopted  by  the  Board. 

Rationale:  The  consultant  is  performing  part  of  the  Board's  statutory  functions 
under  c.  59,  s.  38.  The  criteria  as  to  whether  the  consultant  is  a  Board 

unit  are:  1 )  the  governmental  function  performed;  2)  the  level  of  gov- 
ernmental funding;  3)  the  extent  of  governmental  involvement  or 

regulation;  and  4)  whether  the  entity  was  created  by  the  government. 

Board  of  Trustees  of  Woodstock  Academy  v.  FOI  Comm'n,  436  A. 2d 
266,  270-71  (Conn.  1980).  G.L.  c.  4,  s.  7  (26)  (d)  applies  to  delibera- 

tions and  recommendations  on  legal  or  policy  matters,  not  to  factual 
data.  E.P.A.  v.  Mink,  410  U.S.  73,  89  (1973);  Vaughn  v.  Rosen,  523 

F.2d  1 136,  1 144  (D.C.  Cir.  1975).  Once  the  data  have  been  collected, 

the  consultant's  function  is  factual  and  mathematical.  The  data  repre- 

sent a  "reasonably  completed  factual  stud(y)"  as  described  in  exemp- 
tion (d).  Revaluation  and  classification  data  are  essentially  the  same 

data  as  that  contained  on  field  assessment  cards,  which  are  public. 
A.G.  v.  Board  of  Assessors  of  Woburn,  375  Mass.  430,  434  (1978). 
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Determinations 

SPR  82/148 
Icci  lO  ' 

1 

9/23/82 
An  ;^nnp;^l  rf^n^rrWnn  thp  rhpirnp  for  rnnip9  of  miniitp*^  of  PHARM5^S  f\n II  a  kJ  kj  ca  i   icyoi'-'iiiy   liio  v^iiaiyc   iwi   '-^wf-'ic^owi  immiljl       \j  \  \^  t  \  /  \  i  1 1  v  i  vj>— ̂  ,  cj  i  i 

education  collaborative.  Is  CHARMSS  subject  to  G.L.  c.  66,  s.10  re- 
quirements? 

Held: 
Yes.  CHARMSS  is  an  "agency"  (or  the  functional  equivalent)  within 
the  meaning  of  c.  4,  s.  7  (26).  The  charge  of  25-cents  per  page  was  in 
excess  of  the  fees  permitted  under  959  C.M.R.  32.2.5.  A  refund  was 
ordered. 

Rationale: CHARMSS  is  an  education  collaborative  established  by  G.L.  c.  40, 
s.  4E.  CHARMSS  is  also  a  collection  of  entities  each  individually 
subject  to  the  public  records  law.  In  addition,  several  factors  show 

CHARMSS  to  be  the  functional  equivalent  of  an  agency:  1)  it  pro- 
vides services  which  could  be  provided  by  member  school  committees; 

2)  it  is  completely  funded  by  same;  3)  its  board  of  directors  is  com- 
posed of  member  schools'  superintendents;  4)  it  is  regulated  by  the 

Mass.  Dept.  of  Education.  See  Board  of  Trustees  of  Woodstock  Acad- 
pmv  \/   FDI  rnmm'n           A  9H  9RFi  97(1  71  ICnnn  ^QP,C)) 

SPR  82/149 
Issue: 

10/7/82 

Sought  from  the  Dept.  of  Revenue  were:  current  and  recent  lists  of 
individual  and  corporate  tax  delinquents,  their  addresses,  amounts 
owed  and  dates  of  delinquency.  Are  the  lists  statutorily  exempt  from 
disclosure  under  G.L.  c.  4,  s.  7  (26)  (a)? 

Held: G.L.  c.  620,  s.  21  (a)  exempts  most  tax  return  data  with  specified  ex- 
ceptions. G.L.  c.  620,  s.  21  (b)  (11)  permits  disclosure  of  tax  delin- 

quency lists  under  certain  conditions,  including  where  delinquency  is 
in  excess  of  $5,000  and  where  advance  notice  of  disclosure  is  given  to 
the  delinquent.  Diligent  search  for  the  records  is  required.  The  Dept. 
of  Revenue  must  secure  the  approval  of  the  Records  Conservation 
Board  before  destroying  tax  records.  G.L.  c.  30,  s.  42. 

SPR  82/154 
Issue: 

9/23/82 
An  advisory  opinion  was  sought  regarding  records  held  by  the  State 
Boxing  Commission  Chairman  regarding  a  boxing  promoter.  Are  the 
rppnrH<;  pypmnt  iinHpr  fn  1     r    4    <;   7  (9Fi\  (r)  (nri\/ap\/  PYPmntinn^  nr 

(f)  (investigatory  exemption)? 

Held: 
G.L.  c.  4,  s.  7  (26)  exempts  from  disclosure  the  applicants'  home  tele- 

phone numbers  and  physical  characteristics  as  found  within  applica- 
tions for  a  license  to  conduct  boxing  matches.  G.L.  c.  4,  s.  7  (26)  (f) 

exempts  complainants'  names  and  other  identifying  information.  The 
content  of  complainants'  letters  are  public. 

Rationale: 
There  is  little  public  interest  in  disclosing  applicants'  telephone  num- 

bers and  physical  characteristics  since  same  does  not  bear  on  one's 
qualifications  for  a  license.  Such  data  are  "intimate  details"  and  are 
within  the  privacy  exemption.  A.G.  v.  Asst.  Cmm'r  of  the  Real  Prop- 

erty Dept.,  1980  Mass.  Adv.  Sh.  1203.  As  to  (f),  investigatory  sources 
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SPR  82/154 9/23/82  (continued) 

and  citizens'  willingness  to  come  forward  and  speak  are  threatened  by 
disclosure  of  complainants'  identities.  Reinstein  v.  Police  Cmm'r  of 
Boston,  378  Mass.  281,  289  (1979);  Bougas  v.  Chief  of  Police  of  Lex- 

ington, 371  Mass.  59  (1976). 

SPR  82/155   10/8/82 
Issue:  An  advisory  opinion  was  sought  by  a  Town  Appraiser,  Office  of  the 

Board  of  Assessors,  regarding  a  newly  adopted  public  records  policy. 

The  policy  suggested.  1)  that  records  requests  be  written;  2)  that  re- 
questers identify  themselves  to  prevent  making  records  requests  in 

order  to  harass  another;  3)  a  flat  fee  of  "$1.00  per  parcel"  for  re- 
quested records;  4)  the  fees  to  be  charged  for  preparing  certified  abut- 

tors'  lists. 

Held:  1)  Written  requests  may  not  be  required,  except  where  the  record's 
public  status  is  uncertain.  See  950  C.M.R.  32.2.3.  2)  But  a  custodian 
need  not  read  the  requested  record  over  the  telephone,  and  advance 
payment  of  costs  may  be  demanded.  3)  A  flat  $1.00  per  parcel  fee  is 

improper.  Fees  are  limited  to  lO-cents  per  copied  page,  unless  the 
actual  cost  is  greater.  The  pro-rata  hourly  wage  of  the  lowest-paid  em- 

ployee qualified  to  search  for  the  records,  if  the  search  takes  over  20 
minutes,  plus  postage,  may  be  charged.  See  950  C.M.R.  32:00.  The 
fees  established  represent  ceilings,  so  the  maximum  need  not  be 

charged.  4)  Preparing  certified  abuttors'  lists  involves  creating  a  new 
record  and  certifying  same,  which  actions  are  outside  the  scope  of  the 
public  records  law.  Thus,  the  fees  established  under  the  public  records 
law  are  inapplicable  here. 

SPR  82/156   9/14/82 
Issue:  Appeal  from  a  fee  charged  by  a  school  superintendent  for  records  per- 

taining to  non-resident  student  admissions.  Requester  alleged  that  the 
record  copy  received  was  not  the  record  requested.  The  superinten- 

dent refused  to  process  further  requests  until  the  outstanding  charges 
were  paid. 

Held:  The  record  sent  meets  the  description  in  the  request.  A  more  detailed 

request  was  suggested  if  a  different  record  was  desired,  so  the  superin- 
tendent was  entitled  to  a  10-cent  fee  for  the  page  that  was  copied  and 

sent.  The  superintendent's  fee  arrangement  was  a  reasonable  means  of 
ensuring  payment  for  copies. 

SPR  82/167  9/23/82 
Issue:  A  newspaper  originally  requested  from  a  town  retirement  board  a  rec- 

ord of  "names,  ages  and  former  jobs  of  the  top  1 0  pension  recipients." 
After  the  custodian  denied  the  request,  the  requester  appealed.  In- 

cluded in  that  appeal  were  requests  for  additional  information  regard- 

ing the  same  10  pensioners'  dates  of  employment  and  the  amounts  of 
their  pensions.  The  SPR  ordered  disclosure  of  the  information  origin- 
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Determinations 

SPR  82/167    .  9/23/82  (continued) 

ally  requested,  but  declined  to  address  the  status  under  the  public  rec- 
ords law  of  the  additional  requests,  since  the  additional  information  had 

not  been  requested  from  the  custodian.  SPR  no.  82/95.  See  G.  L.  c.  66, 
s.  10  (b);  950  C.M.R.  32.4.2.  The  requester  then  sought  records  of  the 
employment  and  pension  amounts  from  the  custodian,  who  argued  that 

the  Supervisor's  failure  to  order  disclosure  of  that  data  in  his  original  de- 
termination relieved  the  custodian  from  the  obligation  to  disclose  it. 

Held:  The  public  interest  in  pensioners'  dates  of  employment  and  pension  am- 
ounts outweighs  their  privacy  interest  in  non-disclosure,  thus  the  infor- 

mation is  not  exempt  under  G.L.  c.  4,  s.  7  (26)  (c).  The  privacy  interest 
recognized  by  G.L.  c.  214,  s.  IB  is  more  limited  than  that  encompassed 
by  exemption  (c),  so  c.  214,  s.  IB  does  not  require  a  custodian  to  obtain 

a  release  from  each  record  subject  prior  to  the  disclosure  of  pensioners' 
public  records. 

Rationale:  A  balancing  of  public  and  private  interests  is  required.  A.G.  v.  Comm'r 
of  the  Real  Property  Dept.,  380  Mass.  623  (1980).  The  public  interest 

in  compliance  with  pension  requirements  is  served  by  disclosure  of  pen- 

sioners' dates  of  employment.  The  minimal  privacy  interest  in  these  data 
is  evidenced  by  G.L.  c.  7,  s.  30,  which  provides  that  a  state  employee's 
date  of  employment  is  public.  There  can  be  no  greater  privacy  interest 
for  a  town  pensioner.  As  to  pension  amounts  as  public  records,  see 
Globe  Newspaper  Co.  v.  Boston  Retirement  Board.  Suff.  Super.  Ct.  No. 

33623  (1981),  aff'd.  388  Mass.  427  (1983) ;cf.  Hastings  &  Sons  Pub.  Co. 
V.  City  Treasurer  of  Lynn,  374  Mass.  812,  818  (1978)  (financial  data  re- 

garding individual  police  officers,  contained  in  municipal  payroll  records, 
are  public). 

SPR  82/169   9/24/82 

Issue:  The  SPR  declined  to  intervene  in  parents'  dispute  with  public  school  re- 
garding a  25-cents  per  page  copying  fee  charged  for  their  son's  student 

record.  G.L.  c.  71,  s.  34D  gives  the  State  Board  of  Education  the  au- 
thority to  promulgate  regulations  governing  access  to  and  duplication  of 

student  records.    See  603  C.M.R.  23.07  (2)  (a)  for  fee  regulations. 

SPR  82/06  4/22/82 
Issue:  Sought  from  the  Commissioner,  Mass.  State  Police,  Dept.  of  Public 

Safety:  records  regarding  the  death  of  a  man  in  a  town  police  depart- 
ment lockup.  An  in  camera  inspection  was  made  to  determine  the  appli- 

cability of  the  privacy  and  investigatory  exemptions,  G.L.  c.  4,  s.  7  (26) 
(c)  and  (f). 

Held:  Privacy  is  a  personal  right  which  ends  with  death.  Data  regarding  public 

employee's  performance  of  routine  duties  are  not  exempt  from  disclos- 
ure. But  the  lack  of  a  public  interest  and  the  potential  for  embarrass- 
ment exempt  the  name,  address,  date  of  birth  and  social  security  number 

of  an  inmate  named  in  the  requested  memo  who  happened  to  be  in  the 

lockup  at  the  time  of  the  other  man's  death.  The  remainder  of  the  rec- 
ord is  public. 
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SPR  82/06 4/22/82  (continued) 

Rationale:  A  balancing  of  public  and  private  interests  is  required  under  s.  7  (26) 
(c).  Exemption  (f)  is  inapplicable.  None  of  the  considerations  in 

Reinstein  v.  Police  Comm'r  of  Boston,  378  Mass.  281,  289  (1979) 

applies. 

 3/3/82 Tape  recordings  of  a  public  meeting  of  a  Town  Conservation  Commis- 
sion were  sought.  The  town  argued :  1 )  release  of  the  tapes  was  against 

town  policy;  2)  the  tapes  were  the  secretary's  personal  property  and 
used  only  to  prepare  minutes;  3)  tapes  were  not  approved  or  filed  with 
the  town  clerk;  4)  Commission  members  would  have  spoken  with  less 
candor  had  they  known  disclosure  of  the  tapes  would  occur.  Some  of 

the  records  no  longer  exist.  Some  tapes  were  reused  with  no  transcrip- 
tion except  for  the  parts  included  in  the  official  minutes. 

Held:  Any  extant  tapes,  notes  or  transcripts  are  public  records.  See  G.L.  c.  4, 
s.  7  (26). 

Rationale:  G.L.  c.  39,  s.  23B,  which  permits  anyone  attending  a  public  meeting 

to  record  same,  renders  the  "candor"  argument  groundless. 

SPR  82/14 
Issue: 

SPR  82/31  9/30/82 
Issue:  An  attorney  sought  from  Morton  Hospital  five  hospital  policy  or  pro- 

cedure manuals  and  a  nursing  schedule.  The  hospital  is  a  private,  non- 
profit corporation,  although  it  is  regulated  by  government  agencies. 

Most  of  the  records  sought  are  required  to  be  kept  by  law. 

Held:  The  requested  records  were  not  made  or  received  by  a  governmental 
entity,  within  the  meaning  of  G.L.  c.  4,  s.  7  (26). 

Rationale:  See  Bello  v.  South  Shore  Hospital,  1981  Mass.  Adv.  Sh.  241 1  (despite 

government  funding,  licensing  and  regulation,  and  tax  exemption,  hos- 
pital is  a  private  institution  subject  to  private  control).  Even  though 

the  Department  of  Public  Health  may  have  a  right  to  receive  the  re- 
quested records,  this  unexercised  right  alone  does  not  transform  the 

requested  information  into  records  made  or  received  by  a  government 

entity.  Westinghouse  Broadcasting  Co.  v.  Sergeant-at-Arms,  375  Mass. 
179,184(1978). 
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Pending 

Litigation 

Pending 

Legislation 

The  only  pending  litigation  that  is  a  result  of  a  public  records  appeal 
made  to  the  Supervisor  of  Public  Records  is  Francis  X.  Bellotti,  Attorney 
General  v.  Board  of  Appeals  of  the  Town  of  Milton. (Civil  Action  No. 
46208),  which  has  been  filed  in  Suffoll<  Superior  Court. 

On  July  29,  1980  a  request  was  nnade  to  the  Milton  Board  of  Appeals  for 
a  copy  of  a  June  18,  1980  letter  from  Town  Counsel  to  the  Board.  The 

request  was  subsequently  denied  and  an  appeal  was  filed  with  the  Super- 
visor of  Public  Records  for  a  determination  on  the  public  records  status 

of  the  letter.  When  the  Board  refused  to  submit  the  document  to  the 

Supervisor  of  Public  Records  for  an  in  camera  inspection,  the  Attorney 

General  filed  suit  and  on  the  Attorney  General's  motion  for  partial 
summary  judgment  pursuant  to  Mass.  R.  Civ.  P.,  Rule  56,  the  court 
ordered  the  Board  of  Appeals  to  submit  a  copy  of  the  letter  to  the 

Supervisor  for  an  in  camera  inspection.  Once  the  Supervisor  had  com- 
pleted his  in  camera  and  determined  the  letter  to  be  a  public  record,  he 

ordered  the  Board  of  Appeals  to  disclose  the  record.  The  Milton  Board 

of  Appeals  refused  to  comply  with  the  Supervisor's  order,  necessitating 
the  Attorney  General  to  file  suit. 

At  this  time,  Tony  Sager,  Assistant  Attorney  General,  has  moved  for 
summary  judgment,  filed  a  brief  and  is  waiting  for  the  court  to  schedule 
a  hearing. 

Several  bills  have  been  filed  this  Legislative  Session  that  would  impact  on 
the  public  records  laws,  G.L.  c.  66,  s.  10,  and  G.L.  c.  4,  s.  7  (26).  H  829, 

a  bill  re-filed  by  Rep.  Angelo  Marotta,  has  already  passed  both  the  House 
and  Senate  and  was  signed  by  the  Governor  on  March  28,  1983.  This  bill 
amends  G.L.  c.  66,  s.  10  by  requiring  the  clerks  of  every  city  and  town 

to  post  a  notice  in  the  city  or  town  hall  stating  that  any  citizen  is  entitl- 
ed to  a  copy  of  a  public  record  for  a  fee  specified  in  G.L.  c.  66.  Another 

bill  that  is  quickly  moving  through  the  Legislature  is  H  4606  filed  by 
Rep.  Alfred  Saggese,  Jr.  and  Senator  George  Bachrach.  This  bill  amends 

section  7  of  chapter  78  by  making  confidential  all  public  library  registra- 
tion or  circulation  records  which  reveal  the  identity  of  the  borrower. 

Three  other  bills  that  have  been  filed  this  session,  H  2507,  H  3869  and 
S  1036,  would  amend  the  definition  of  a  public  record,  G.L.  c.  4,  s.  7 
(26),  by  including  an  exemption  for  records  compiled  in  anticipation 
of  litigation  or  are  relevant  to  pending  litigation.  H  2507  and  S  1036 
have  been  reported  out  of  committee  unfavorably  and  H  3869  has  been 
referred  to  the  Committee  on  Joint  Rules  for  a  study  and  investigation. 
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Appellate  Court  Decisions 

Facts: 

Issue: 

Holding: 

Rationale: 

Facts: 

Issue: 

Holding: 

Globe  Newspaper  Company  v.  Boston  Retirement  Board. 
388  Mass.  427  (1983) 

The  Boston  Globe  requested  access  to  information  pertaining  to  former 
employees  of  the  City  of  Boston  who  were  receiving  disability  pensions. 
The  Boston  Retirement  Board  did  not  formally  respond  to  the  request. 

As  a  result,  the  Globe  filed  a  petition  with  the  Supervisor  of  Public  Rec 

ords  seeking  an  administrative  determination  as  to  whether  the  informa- 
tion sought  was  subject  to  mandatory  disclosure  pursuant  to  M.G.  L.  c.  66, 

s.  10.  The  Supervisor  ordered  the  Board  to  make  the  information  avail 
able  and  the  Board  refused.  The  Superior  Court  then  ordered  the  Board 
to  disclose  the  information  except  a  cursory  statement  of  the  medical 
reason  for  granting  the  disability.  The  Globe  appealed. 

Whether  medical  files  or  information  are  absolutely  exempt  from  disclo- 
sure under  exemption  (c)  of  M.G.L.  c.  4,  s.  7  (26). 

Yes. 

The  Supreme  Judicial  Court  reviewing  the  grammatical  construction  of 

the  statute  and  the  legislative  intent  held  that  the  clause,  "the  disclosure 
of  which  may  constitute  an  unwarranted  invasion  of  personal  privacy,' 
which  requires  a  balancing  of  the  public  interest  in  disclosure  against  the 
privacy  interests  which  may  be  harmed  by  disclosure  did  not  modify  the 

phrase  "personnel  and  medical  files  or  information."  The  Court  reasoned 
that  in  the  case  of  personnel  and  medical  information  the  Legislature  saw 
the  need  to  establish  a  sensitive  and  particularized  balance  between  the 

public  interest  in  disclosure  and  the  individual's  interest  in  personal  pri 
vacy.  Therefore  the  first  clause  of  M.G.L.  c.  4,  s.  7  (26)  (c),  operates  to 
absolutely  exempt  from  mandatory  disclosure  medical  and  personnel  files 
or  information  which  are  of  a  personal  nature  and  relate  to  a  particular 
individual. 

Connolly  v.  Bromery,  15  Mass.  App.  Ct.  661  (1983) 

The  appellants,  students  at  the  University  of  Massachusetts  at  Amherst 
sought  disclosure  of  faculty  performance  evaluations  by  students  pur 

suant  to  M.G.L.  c.  66,  s.  10.  This  request  was  denied.  The  students  ini- 
tiated an  action  in  the  Superior  Ct.  under  M.G.L.  c.  66,  s.  10  (b)  to  com- 

pell  disclosure  of  the  records.  The  Superior  Court  judge  decided  that  the 
requested  faculty  evaluations  constituted  personnel  files  or  information 
which  is  exempt  from  mandatory  disclosure.    The  students  appealed. 

Whether  faculty  performance  evaluations  by  students  constitute  personnel 
information  within  the  meaning  of  the  first  clause  of  exemption  (c)  to  the 
definintion  of  public  records  found  at  M.G.L.  c.  4,  s.  7  (26). 

Yes. 
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Appellate  Court  Decisions  (continued)  —  Connolly  v.  Bromery 

Rationale:  The  Appeals  Court  found  the  holding  in  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983)  to  be 

controlling.  The  court  concluded  that  the  students'  evalua- 
tions of  individual  faculty  were  records  likely  to  be  found  in  a 

personnel  file  and  as  raw  data  appraising  the  job  performance 
of  individuals,  it  was  particularly  personal  and  volatile. 

Accordingly,  the  court  held  that  the  evaluations  were  person- 
nel information  which  is  outside  the  category  of  a  public  rec- 

ord. 
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THE  REVIEW 

FOIA 

Freedom  of  Information  Act  OCTOBER  1983 

The  Public  Records  Division  of  the  Massachusetts  Secretary  of  State's 
office  is  pleased  to  provide  you  with  the  second  issue  of  T/ze  Review.  A  quarter- 

ly publication,  The  Review  contains  summaries  of  determinations,  appellate 

court  decisions  and  other  pertinent  information  concerning  public  access  to 
records. 

Recent  amendments  to  the  pubUc  records  law,  commonly  referred  to  as 

the  state's  Freedom  of  Information  Act,  make  all  state  and  local  governmental 
records  available  to  the  public  unless  specifically  exempted  by  law.  They  also 

give  the  Supervisor  of  Public  Records  the  authority  to  issue  administrative  law 

determinations  concerning  such  records.  The  Review  compiles  various  appeals 

and  questions  brought  to  the  Supervisor,  thereby  clarifying  the  terms  of  the  law. 

The  Public  Records  Division  has  also  published  a  series  of  brochures 

examining  the  responsibilities  of  records  requesters  and  custodians  and  exemp- 
tions of  the  public  records  laws,  G.L.  c.66,  s.lO  and  G.L.  c.4,  s.7(26),  and  the 

Public  Access  Regulations,  950  C.M.R.  32.00.  This  information  is  available  in 

the  Public  Records  Division  and  is  especially  useful  to  records  custodians  and 

requesters. 

I  hope  you  will  retain  this  issue  of  The  Review  and  add  it  to  the  July 

issue.  With  this  publication  we  hope  to  ensure  a  fair  and  equitable  administra- 
tion of  the  public  records  laws. 

James  W.  Igoe 

Supervisor   of   Public  Records 
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Determinations 

SPR  82/217 

Issue:  Requester  appealed  the  failure  of  the  Division  of  Insurance  to  provide  him  with 
a  copy  of  a  written  statement  submitted  by  an  individual  to  an  adjuster  during 
the  processing  of  an  insurance  claim. 

Held:  The  statement  is  exempt  under  G.L.  c.4,  s.7(26)  (f). 

Rationale:  Exemption  (f )  limits  the  disclosure  of  investigatory  materials  which  would  preju- 
dice law  enforcement.  The  exemption  has  been  interpreted  further  to  protect 

the  individual  citizens  who  come  forward  to  aid  in  investigations.  Bougas  v. 
Chief  of  Police  of  Lexington.  371  Mass.  49  354N.E.2d  872  (1976).  Although 
this  rationale  pertains  to  law  enforcement,  it  is  also  relevant  to  an  investigation 
of  the  Division  of  Insurance.  The  individual  who  submitted  the  statement  did 
so  with  an  expectation  that  her  statement  would  be  confidential.  Therefore, 
she  receives  the  same  protection  a  police  witness  would  be  given. 

SPR  82/205 

Issue:  Requester  sought  an  advisory  opinion  as  to  whether  the  public  has  a  right  of 

access  to  documents  and  materials  relating  to  matters  to  be  discussed  at  a  pub- 
lic meeting,  prior  to  the  meeting  and  whether  such  material  may  be  copied  and 

purchased. 

Held:  As  long  as  the  document  or  a  portion  thereof  is  a  public  record  as  defined  in 

G.L.  c.4,  s.7(26),  it  must  be  made  available  for  inspection  and/or  copying  with- 
in a  maximum  of  ten  days  after  being  requested. 

SPR  82/187 

Issue:  The  requester  appealed  the  failure  of  a  Redevelopment  Authority  to  provide 
him  with  access  to  development  proposals  submitted  in  connection  with  a  re- 

development project. 

Held:  Access  must  be  granted.  Exemptions  (g)  and  (h)  of  G.L.  c.4,  s.7(26)  do  not 
apply  to  the  requested  information. 

Rationale:  For  exemption  (g)  to  be  applicable,  six  criteria  must  be  met;  the  information 
must  be:  1)  trade  secrets  or  commercial  or  financial  information  2)  volun- 

tarily provided  to  an  agency  3)  for  use  in  developing  governmental  policy 
4)  upon  promise  of  confidentiality  5)  information  not  submitted  as  required 
by  law  6)  information  not  submitted  as  a  condition  of  receiving  a  governmen- 

tal contract  or  other  benefit.  Criteria  six  was  not  met  because  proposals  were 
submitted  in  the  hope  of  being  selected  as  part  of  the  development.  Criteria 
three  was  also  not  met  because  the  proposals  were  submitted  in  order  to  ac- 

quire a  particular  piece  of  real  estate  not  to  develop  policy. 

Exemption  (h),  which  excludes  proposals  and  communication  made  in  connec- 
tion with  evaluations  for  reviewing  bids  prior  to  a  decision  to  award  a  contract 

was  also  considered.  The  non-disclosure  of  bid  information  is  restricted  to  a 
narrow  time  period.  Considering  that  a  decision  had  already  been  reached,  and 
the  time  period  had  elapsed,  the  information  was  public.  Furthermore,  the  re- 

quester specifically  excluded  from  his  request  agency  communications  made 
during  the  evaluation  process.  Accordingly,  exemption  (h)  does  not  apply. 
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SPR  82/224 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  police 
daily  log  entries  concerning  rape  or  attempted  rape. 

Held:  G.L.  c,4,  S.97D,  operating  through  exemption  (a),  exempts  police  daily  log  en- 
tries concerning  incidents  of  rape  or  attempted  rape  from  the  definition  of  pub- 

lic records  found  at  G.L.  c.4,  s.7(26). 

Rationale:  G.L.  c,41,  s.98F  provides  that  entries  in  daily  logs  shall  be  public  unless  other- 
wise specified  by  law.  G.L.  c.4,  s.7(26)  exemption  (a)  exempts  from  the  defini- 
tion of  public  records  data  which  is  exempted  by  statute.  G.L.  c.41,  s.97D  sat- 

isfies this  exemption  requirement  in  that  it  explicitly  states  that  reports  of  rape 
and  attempted  rape  shall  not  be  public  reports  and  shall  be  maintained  con- 
fidentially. 

SPR  83/29 

Issue:  Requester,  an  attorney,  appealed  the  failure  of  the  Department  of  Public  Wel- 

fare to  mail  him  copies  of  his  client's  food  stamp  data. 

Held:  Although  custodians  are  required  to  mail  records  to  a  requester,  food  stamp 
data  is  not  a  public  record.  It  is  exempt  under  G.L.  c.4,  s.7(26)  exemption  (a) 
which  includes  those  records  exempt  by  statute.  G.L.  c.66,  s,17A  exempts  rec- 

ords of  the  Department  of  Public  Welfare. 

SPR  82/219 

Issue:  Requester  appealed  the  failure  of  a  Board  of  Selectmen  to  disclose  the  names 
of  all  the  candidates  for  the  post  of  Executive  Secretary  of  the  Selectmen. 

Held:  The  information  is  exempt  under  exemption  (c)  of  G.L.  c.4,  s.7(26)  as  it  relates 
to  personnel  data. 

Rationale:  The  clause  of  exemption  (c)  which  exempts  personnel  and  medical  files  was  in- 
terpreted by  the  Supreme  Judicial  Court  in  Globe  Newspaper  Co.  v.  Boston  Re- 

tirement Board.  388  Mass.  427,438(1983).  The  court  held  that  medical  and  per- 
sonnel files  which  are  of  a  personal  nature  and  relate  to  a  particular  individual 

are  exempt.  Regarding  the  list  of  candidates  for  Executive  Secretary,  the  selec- 
tion and  screening  process  of  applicants  and  applications  is  integrally  related  to 

the  personnel  process.  State  v.  Hernandez.  556  P.2d. 1174,1175  (N.M.1976). 

To  fall  within  exemption  (c),  the  personnel  information  must  also  be  of  a  person- 

al nature.  "Personal"  has  been  interpreted  to  mean  that  the  information  could 
harm  the  subject,  U.S.  Dept.  of  State  v.  Washington  Post  Co..  102  S.Ct.  1957, 

1961  and  n.4(1982),  or  that  the  information  was  "information  which  would 
not  normally  be  shared  with  strangers."  Morrison  v.  School  District  48,  Wash- 

ington County.  631  P.2d.786,789  (Ore.  App.  1981)  (interpretation  of  Oregon 
statute). 

The  interpretation  of  an  individual  as  a  candidate  for  the  position  in  question 
would  reveal  that  the  individual  is  actively  pursuing  a  career  change.  This  is 
personal  information  which  would  not  be  shared  by  strangers  and  is  exempt 
under  exemption  (c). 
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Determinations 

SPR  82/170 

Issue:  The  requester,  an  unsuccessful  project  applicant,  sought  access  to  the  rating/ 

score  sheet  kept  by  the  Executive  Office  of  Communities  and  Development. 

The  rating/score  sheet  was  used  to  evaluate  the  applicant's  bid  for  the  Inno- vative Projects  Fund. 

Held:  Public;  exemptions  (d)  and  (h)  of  G.L.  c.4,  s.7(26)  do  not  apply. 

Rationale:  Exemption  (d),  virhich  provides  for  the  virithholding  of  memoranda  or  letters  re- 
lating to  poUcy  positions  being  developed  by  an  agency,  is  inapplicable  since 

the  rating/score  sheet  is  the  result  of  completed  EOCD  policy  and  therefore 
cannot  be  considered  part  of  present  policy  development.  A  more  appropriate 

exemption  is  (h),  which  excludes  "inter-agency  or  intra-agency  communica- 
tions made  in  connection  with  an  evaluation  process  for  receiving  bids  or  pro- 

posals, prior  to  a  decision  to  enter  into  negotiations  with  or  to  award  a  contract 

to  a  particular  person."  This  exemption  is  limited  to  a  narrowly  defined  time 
period  which  ends  once  a  decision  has  been  made  to  enter  into  negotiations 

with,  or  award  a  contract  to,  a  particular  person.  Since  EOCD  has  already  awar- 
ded the  funds,  exemption  (h)  no  longer  applies. 

SPR  83/30 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  the  names 
and  addresses  of  all  persons  required  to  file  a  statement  of  financial  interests 
with  the  State  Ethics  Commission. 

Held:  Public.  Exemptions  (a),  (b)  and  (c)  of  G.L.  c.4,  s.7(26)  are  not  applicable  to 
the  information. 

Rationale:  Exemption  (a)  includes  information  that  is  exempt  by  statute.  The  relevant 
statute,  G.L.  C.268B,  the  Financial  Disclosure  Law,  in  fact,  specifically  provides 
that  reports  be  open  for  public  inspection  (subsections  3(d)  and  3(e)). 

Exemption  (b)  includes  data  which  is  related  to  personnel  files  and  practices  of 
a  governmental  unit.  The  Federal  Courts  have  ruled  that  this  exemption  excludes 
only  matters  in  which  the  public  does  not  have  an  interest.  Department  of  the 
Air  Force  v.  Rose,  425  U.S.  352(1976),  and  that  to  fall  within  the  exemption, 
records  must  concern  truly  internal  matters  that  are  not  of  public  interest. 
Crooker  V  Bureau  of  Alcohol  Tobacco  and  Firearms.  670  F.2d.  1051  (D.C. 

Cir.  1981).  Since  none  of  the  requested  records  deal  with  internal  proce'dures that  are  of  no  concern  to  the  public,  exemption  (b)  does  not  apply. 

Exemption  (c)  guards  against  unwarranted  invasion  of  privacy.  A  balancing  test 
between  the  public  and  private  interest  was  applied.  For  personal  privacy  to 

weigh  more  heavily,  the  data  must  contain  "intimate  details  of  a  highly  person- 

al nature."  Attorney  General  y.  Assistant  Commissioner  of  the  Real  Property Department  of  Boston,  380  Mass.  623,626(1980).  The  privacy  interest  is  not 

strong.  The  court  has  recognized  that  public  employees  have  less  of  an  expecta- 
tion of  privacy  than  ordinary  citizens.  Hastings  and  Sons  Publishing  Company  v. 

City  Treasurer  of  Lvnn.  374  Mass.  812(1978).  Also,  the  strong  public  interest 
is  shown  by  G.L.  c.7,  s.30,  which  makes  the  names  and  residences  of  Massachu- 

setts employees  statutorily  public.  Finally,  Bougas  v.  Chief  of  Police  of  Lexing- 
ton. 371  Mass.  59(1976)  was  cited  showing  that  the  public  interest  in  disclosure 

is  the  relevant  issue,  not  the  issue  to  which  the  records  will  be  put  by  a  particu- 
lar requester. 
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SPR  83/04 

Issue: 

Held: 

Rationale: 

SPR  82/188 

Issue: 

Held: 

Rationale: 

SPR  82/204 

Issue: 

Held: 

Rationale: 

A  custodian  sought  an  advisory  opinion  as  to  whether  he  was  required  to  trans- 
cribe a  tape  of  the  minutes  of  a  public  hearing  into  a  written  document. 

Neither  the  public  records  law,  G.L.  c.4,  s.7(26),  nor  the  Open  Meeting  Law, 
G.L.  C.39A,  S.23B,  requires  that  meeting  minutes  be  first  transcribed  before 
access  is  provided. 

G.L.  C.39A,  S.23B  states  that  the  records  of  each  meeting  shall  become  a  pub- 
lic record  while  G.L.  c.4,  s.7(26)  specifically  names  recorded  tapes  as  part  of 

the  definition  of  public  records.  Therefore  the  tape  recording  of  the  minutes  is 
a  public  record.  The  custodian  is  under  no  obligation  to  change  the  form  of  the 
record  before  providing  access. 

Requester  appealed  the  failure  of  a  Municipal  Treasurer  to  provide  him  with  a 

complete  list  of  the  municipal  area's  real  estate  tax  delinquents. 

Real  estate  tax  delinquent  lists  are  clearly  public  records.  Attorney  General  v. 
Collector  of  Lvnn.  377  Mass.  151,159(1979). 

The  custodian  was  concerned  that  this  data  was  outdated  and  possibly  in- 
correct. However,  the  public  records  law  does  not  require  a  custodian  to  cer- 

tify the  truth  of  the  record,  it  merely  requires  that  an  existing  record  be  pro- 
vided upon  request  for  a  reasonable  fee.  G.L.  c.66,  s.lO(a). 

Requester  appealed  the  failure  of  a  Municipal  assessor  to  provide  him  with  a 
list  of  taxpayers  seeking  abatements. 

Although  the  abatement  applications  themselves  are  exempt  under  G.L.  c.4, 
s.7(26)  by  virtue  of  G.L.  c.59,  s.60,  the  list  of  those  accepted  for  abatement  is 
public  under  the  same  statute.  Also,  a  list  of  those  denied  abatement  without 
the  additional  information  found  in  applications  constitute  a  public  record. 

Applications  for  abatement  are  exempt  from  disclosure  by  G.L.  c.59,  s.60  op- 
erating through  exemption  (a).  However,  abatements  granted  are  public  rec- 

ords, G.L.  c.59,  s.60.  A  list  of  those  denied  abatements,  without  the  additional 
information  found  in  abatement  applications,  does  not  fall  within  exemption  (a). 
G.L.  c.4,  s.7(26)  requires  a  strict  narrow  construction  of  statutes  exempting 
records  from  public  disclosure.  Attorney  General  v.  Assistant  Commissioner  of 
the  Real  Property  Division  of  Boston.  380  Mass.  623,626(1980). 

Exemption  (c)  was  also  considered  but  was  not  applicable.  In  balancing  the  pub- 
lic interest  in  disclosure  against  the  possible  privacy  invasion,  it  was  found  that 

the  disclosure  of  such  a  list  would  not  constitute  an  invasion  of  privacy.  Attor- 
ney General  v.  Collector  of  Lynn,  377  Mass.  151(1979).  There  is  also  a  strong 

public  interest  in  the  extent  to  which  abatements  are  granted.  Attorney  General 
V.  Collector  of  Lvnn.  Supra,  at  158,  and  Hobart  v.  Commissioner  of  Corpora- 

tions and  Taxation.  311  Mass.  341,349(1942). 
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Determinations 

SPR  82/206 

Issue:  Requester  appealed  the  failure  of  the  Department  of  Revenue  to  provide  him 

with  personal  data  concerning  him.  Requester  sought  access  under  the  Fair  In- 
formation Practices  Act  (FIPA),  G.L.  C.66A. 

Held:  Under  950  C.M.R.  32.30,  the  authority  of  the  Supervisor  of  Public  Records  is 

limited  to  hearing  appeals  of  denials  by  only  those  offices  within  the  Secretary 

of  State,  not  including  other  executive  offices.  The  requester  was  referred  to 
consult  the  Executive  Office  for  Administration  and  Finance.  FIPA  Regulation 
801  C.M.R.  30. 

SPR  83/19 

Issue:  Requester  appealed  the  failure  of  a  Board  of  Police  Commissioners  to  disclose 
citizen  complaints  regarding  a  Housing  Project  incident. 

Held:  G.L.  c.4,  s.7(26)  exemptions  (b),  (c)  and  (f)  were  considered.  Exemption  (b) 
was  found  to  be  inapplicable.  Portions  of  the  complaint  that  identify  the  officers 
involved  or  the  complainant  are  exempt  under  (c).  Information  which  identifies 
complainants  or  witnesses  were  found  exempt  under  (f ). 

Rationale:  G.L.  c.4,  s.7(26)  exemption  (b)  exempts  internal  rules  and  practices  of  a  govern- 
mental unit,  where  proper  performance  requires  withholding  of  this  informa- 

tion. This  exemption  is  only  applicable  where  the  public  does  not  have  a  legiti- 
mate interest  in  the  data.  Department  of  the  Air  Force  v.  Rose,  425  U.S.  352 

(1976)  and  where  the  data  is  truly  internal  or  intergovernmental.  Crooker  v. 
Bureau  of  Alcohol.  Tobacco  and  Furearms.  670  F.2d.  1051(D.C.  Cir.1981). 
Since  the  requested  records  do  not  describe  internal  administrative  procedures 
that  are  of  no  concern  to  the  public,  exemption  (b)  is  inapplicable. 

Exemption  (c),  the  privacy  exemption,  contains  two  clauses.  The  first  clause 
applies  to  medical  and  personnel  data  of  a  personal  nature.  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427(1983).  Because  a  copy  of  com- 

plaints  is  filed  in  the  police  officer's  personnel  file,  the  complaints  constitute 
personnel  information.  "Personal"  has  been  interpreted  to  mean  "information 
which  would  not  normally  be  shared  by  strangers,"  Morrison  v.  School  District 
48,  Washington  County  631  P.2d.786(Ore.  App.1981)  or  information  which 
could  hurt  the  subject.  United  States  Department  of  State  v.  Washington  Post 
Co.,  102  S.Ct.  1957,1961  and  n.4(1982).  The  Massachusetts  Supreme  Judicial 
Court  has  ruled  that  the  identities  of  police  officers  who  discharged  firearms 

fall  within  exemption  (c)  in  that  the  officer  would  suffer  an  invasion  of  privacy.  * 
Reinstein  v.-  Police  Commissioner  of  Boston,  378  Mass.  281(1979).  Since  this 
information  is  not  the  type  that  would  be  shared  with  strangers  and  its  dis- 

closure could  harm  the  subject,  the  segment  of  the  report  which  identifies  the 
officers  is  exempt  under  exemption  (c).  Considering  the  second  clause,  SPR  610 
was  cited  in  the  determination  that  the  social  security  numbers  of  the  com- 

plainants are  exempt  under  exemption  (c). 

Finally,  exemption  (f),  the  investigatory  exemption,  was  considered.  One  of  its 
purposes  is  to  encourage  citizens  to  come  forward  and  speak  willingly  with  law 
enforcement  officials.  Bougas  v.  Chief  of  Police  of  Lexington,  371  Mass.  59,62 
(1976).  Therefore,  any  information  which  reveals  the  identities  of  the  witnesses 
or  complainants  oif  the  incident  are  exempt  under  (f ).  The  actual  content  of  the 
complaints,  without  identification  of  individuals,  contain  no  data  which  would 
affect  law  enforcement  and  is  therefore  public. 
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SPR  82/196 

Issue:  Requester,  a  member  of  a  Municipal  Board  of  Assessors,  sought  an  advisory 

opinion  to  clarify  the  requirements  of  the  public  records  law,  G.L.  c.66,  s.lO, 
as  they  apply  to  records  held  by  a  Board  of  Assessors, 

Held:  Field  assessment  cards  are  public  records.  Attorney  General    v.  Board  of 

Assessors  of  Wobum.  375  Mass.  430(1978).  Any  person,  regardless  of  his  mo- 
tivation, has  access  to  public  records.  Bougas  v.  Chief  of  Police  of  Lexington, 

371  Mass.  59,64(1976).  G.L.  c.66,  s.lO  does  not  allow  a  record  custodian  to 

impose  limits  on  the  number  of  records  which  may  be  examined,  Direct  Mail 
Service  v.  Registry  of  Motor  Vehicles.  296  Mass.  353,356(1937),  although  a 

requester  may  not  freely  puruse  a  custodian's  files  without  permission.  It  was 

also  noted  that  Regulation  2.5  of  950  C.M.R.  32.00  clarifies  what  a  "reason- 
able fee"  may  be.  The  custodian  is  under  no  obligation  to  create  a  record  upon 

request,  and  according  to  G.L.  c.66,  s.lO(a),  it  was  decided  that  access  to  pub- 
lic records  should  be  available  during  office  hours,  and  not  exclusively  on  a 

specific  day  of  the  week. 

SPR  83/22 

Issue:  Requester  appealed  the  failure  of  a  Board  of  Selectmen  to  provide  a  copy  of  an 
audit  report. 

Held:  Public:  G.L.  c.66,  S.17B  made  audit  reports  public. 

Rationale:  Prior  to  1973,  a  public  record  was  either  a  record  required  to  be  made  by  law 
or  a  record  specifically  public  by  statute.  Although  G.L.  c.66,  S.17B  was  re- 

pealed with  the  enactment  of  G.L.  c.4,  s.7(26),  records  which  were  public  prior 
to  this  enactment  remain  public.  St. 1973,  1050,  s.6  and  Hastings  and  Sons  v. 
City  Treasurer  of  Lynn,  374  Mass.  812,186(1978).  Therefore,  audit  reports, 

which  were  public  records  prior  to  1973,  remain  public  records  under  the  cur- 
rent definition  found  at  G.L.  c.4,  s.7(26). 

SPR  83/47 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  a  Municipal 

Board  of  Selectmen's  employee  performance  review  of  the  Executive  Secretary. 

Held:  The  employee  performance  review  is  personnel  information  of  a  personal  nature. 
Globe  Newspaper  Company  v.  Boston  Retirement  Board.  388  Mass.  427,438 
(1983)  and  is  exempt  under  G.L.  c.4,  s.7(26)  exemption  (c). 

Rationale:  The  court's  standard  in  Globe  depends  on  the  information  being  both  personnel 
and  personal.  In  Department  of  the  Air  Force  v.  Rose,  425  U.S.  352(1976),  the 
United  States  Supreme  Court  held  that  an  evaluation  of  work  performance  is 
personnel  information.  As  to  whether  this  information  is  personal,  a  Louisiana 
case,  Trahan  v.  Larivee.  365  So.2d.294,300(La.l978),  held  that  evaluations  of 

government  heads  are  "very  personal".  It  was  also  noted  that  Federal  courts 
have  looked  to  whether  disclosure  could  harm  an  individual  in  deciding  whether 
information  is  personal.  U.S.  Department  of  State  v.  Washington  Post  Co..  102 
S.Ct.  1957(1982)  and  Vaughn  v.  Rosen.  383  F.Supp.l049,1055(D.D.C.1974). 
It  was  determined  that  these  records  could  harm  the  evaluation  subject,  if  dis- 
closed. 
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Determinations 

SPR  83/28 

Issue: 

Held: 

Rationale: 

Requester  sought  access  to  a  police  officer's  motor  vehicle  accident  report. 

The  report  is  public.  Disclosure  of  record  would  not  frustrate  effective  law  en- 
forcement therefore  exemption  (f)  of  G.L.  c.4,  s.7(26)  does  not  apply. 

While  exemption  (f)  does  include  investigatory  materials  of  law  enforcement 

officials,  a  case  by  case  evaluation  is  needed  since  only  materials  which  preju- 
dice the  possibility  of  effective  law  enforcement  are  exempt.  Reinstein  v.  Police 

Commissioner  of  Boston,  378  Mass.  281,289(1979). 

The  requester  had  already  received  two  forms  containing  al!  the  data  from  the 

officer's  accident  supplement  with  the  exception  of  data  con  erning  the  towing 
of  cars.  Neither  information  on  the  towingof  cars  nor  inform  .tion  which  had  al- 

ready been  disclosed  would  hamper  an  investigation. 

SPR  83/24 

Issue:  Requester  appealed  the  fifty  cents  per  page  fee  the  city  of  Boston  charges  for 
providing  a  copy  of  a  public  record.  The  fee  was  set  by  Boston  Ordinance, 

Title  14,  s.450  (267)  1982  which  is  based  on  St.l949,  c.222,  "an  act  Empower- 
ing the  City  of  Boston  to  Fix  by  Ordinance  Certain  Fees  and  Charges."  At  issue 

was  whether  St. 1949,  c.222  exempts  Boston  from  the  general  public  records 
fee  regulations. 

Held:  The  City  of  Boston  is  not  empowered  by  St. 1949,  c.222  to  set  the  fifty  cents 
per  page  fee  for  copying.  Instead,  it  is  governed  by  G.L.  c.66,  s.lO  and  950 
C.M.R.  32:2.5. 

Rationale:  G.L.  c.66,  s.l  and  950  C.M.R.  32:2.5  set  fees  "except  where  fees  for  copies  are 
prescribed  by  law."  Also,  section  2  of  Chapter  222  states  that  no  law  subse- 

quently passed  may  affect  Chapter  222  without  an  explicit  directive  to  that  ef- 

fect. The  Supervisor  of  Public  Records  rejected  the  City  of  Boston's  argument 
that  since  G.L.  c.66,  s.lO  does  not  refer  to  Chapter  222,  the  Boston  Ordinance 
governs  the  fees  that  may  be  charged. 

Chapter  222  authorizes  two  categories  of  fees  and  charges.  The  first  deals  with 
fees  and  licenses  and  has  nothing  to  do  with  public  records.  The  second  cate- 

gory covers  charges  to  be  paid  for  services,  provided  that  they  are  not  part  of 
the  general  services  furnished  for  the  benefit  of  the  citizens. 

The  disclosure  of  public  records  benefits  the  citizens  and  is  therefore  governed 
not  by  Chapter  222  but  by  G.L.  c.66,  s.lO.  The  purpose  of  the  public  records 
law  is  to  open  the  workings  of  government  to  general  scrutiny  rather  than  to 
benefit  individual  interests.  E.P.A.  v. Mink.  410  U.S.  73,110(1973).  This  service 
to  the  public  is  reflected  in  the  Massachusetts  Supreme  Judicial  Court  ruling 
that  anyone  has  standing  to  invoke  the  public  records  law.  Bougas  v.  Chief  of 
Police  of  Lexington,  371  Mass.  59(1976).  Furthermore,  the  purpose  of  the 
Freedom  of  Information  Act  is  to  insure  an  informed  citizenry,  vital  to  the 
functioning  of  a  democratic  society,  needed  to  check  against  corruption  and  to 
hold  the  governors  accountable  to  the  governed.  NLRB  v.  Robins  Tire  Company. 
437  U.S.  214,242(1978). 

It  should  be  noted  that  new  fees  went  into  effect  July  1,  1983. 
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SPR  82/225 

Issue:  Requester  appealed  the  failure  of  the  Registry  of  Motor  Vehicles  to  provide 

access  to  all  documents  concerning  an  individual's  1969  motor  vehicle  accident. 

Held:  The  documents  are  public  with  the  exception  of  the  information  which  falls 
under  the  Criminal  Offender  Record  Information  Act.  This  information  is  ex- 

empt by  statute. 

Rationale:  G.L.  c.6,  s.l72,  the  Criminal  Offender  Record  Information  Act,  limits  the  dis- 
closure of  data  relating  to  criminal  acts  which  carry  the  possibility  of  incarcera- 

tion as  well  as  information  which  concerns  an  identifiable  individual  and  a  crim- 
inal charge.  The  Criminal  Offender  Record  Information  Act  operates  through 

exemption  (a)  of  G.L.  c.4,  s.7(26). 

SPR  82/221 

Issue:  The  requester,  a  clerk  of  a  retirement  system,  sought  an  advisory  opinion  re- 
garding the  fees  that  may  be  charged  for  editing  and  copying  minutes  of  meet- 

ings of  the  Retirement  Board. 

Held:  950  C.M.R.  32  specified  the  fee  of  ten  cents  per  page.  Where  the  cost  of  produc- 
tion is  greater,  twenty  cents  a  page  may  be  charged  with  a  provision  that  a  rea- 

sonable additional  fee  may  be  charged  for  duties  beyond  standard  office  proce- 
dures. No  editing  fee  may  be  passed  on  to  the  requester,  since  the  records  are 

public  in  any  form.  It  should  be  noted,  however,  that  under  the  new  regulations, 
effective  July  1,  1983,  the  fee  for  photocopies  shall  not  exceed  twenty  cents 

per  page. 

SPR  82/174  and  SPR  82/183 

Issue:  An  opinion  was  sought  on  the  public  records  statute  relating  to  the  death  of  a 

particular  man  while  in  the  custody  of  a  Municipal  Police  Department.  The  rec- 
ords consisted  of  statements  from  the  police  officers  involved  and  a  report  of 

the  State  Police. 

Held:  Exemptions  (c)  and  (f)  of  G.L.  c.4,  s.7(26)  do  not  apply  and  the  records  are 
public.  However,  that  portion  of  the  report  which  identifies  a  different  person 
than  the  deceased  being  taken  into  custody  shall  not  be  disclosed. 

Rationale:  Exemption  (c)  which  guards  against  unwarranted  invasion  of  privacy  was  found 
to  be  inapplicable  using  the  balancing  test  of  private  versus  public  interest. 
Attorney  General  v.  Assistant  Commissioner  of  Real  Property  of  Boston,  380 
Mass  623,626(1980).  The  right  to  privacy  is  a  personal  right  that  terminates  at 
death.  Therefore,  the  report  concerning  the  particular  person  who  died  in  cus- 

tody does  not  constitute  an  invasion  of  privacy.  However,  the  segment  of  the 
report  which  identifies  a  certain  person  other  than  the  deceased  as  being  taken 

into  custody  is  applicable  under  exemption  (c)  in  that  it  invades  personal  pri- 
vacy without  securing  any  public  interest.  Exemption  (f)  is  not  applicable  in 

that  disclosure  of  the  report  would  not  hamper  investigation  activities.  See 
Reinstein  v  Police  Commissioner  of  Boston,  378  Mass.  281(1979)  and  Bougas 
V.  Chief  of  Police  of  Lexington,  371  Mass.  59.62(1976). 
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Determinations 

SPR  82/172 

Issue:  A  police  department  sought  an  advisory  opinion  as  to  whether  photographs  of 
on-duty  police  officers  were  public  records,  G.L.  c.4,  s.7(26)  (c). 

Held:  The  public's  interest  in  disclosure  of  the  photographs  of  the  police  officers  out- 
weighs the  individual's  privacy  interest. 

Rationale:  Exemption  (c)  requires  a  balancing  test  of  the  public's  interest  versus  the  pri- 
vacy rights  of  the  individual  to  determine  if  information  may  be  disclosed. 

Since  a  police  officer  must  be  visible  to  his  municipality  by  necessity  and  since 
only  a  minimal  invasion  of  pii  ̂ ^acy  would  occur,  the  public  interest  is  far  great- 

er. The  public  interest  in  this  r  !se  is  in  fact  very  strong.  Cited  were  G.L.  c.41, 
S.98D  which  requires  that  poi:  3  officers  carry  and  exhibit  upon  request  photo 

id's  for  the  purpose  of  public  awareness  of  police  officers,  and  Hastings  and 
Sons  Publishing  Company  v.  Ciiv  Treasurers  of  Lynn,  in  which  the  Massachu- 

setts Supreme  Judicial  Court  ruled  that  police  officers  have  less  of  an  expecta- 
tion of  privacy  than  ordinary  citizens. 

SPR  82/216 

Issue: 

Held: 

Requester  appealed  the  failure  of  a  Housing  Authority  to  provide  her  with 

copies  of  Housing  Authority  meetings'  minutes  and  the  Ledger  Book  Waiting List. 

The  record  custodian  must  provide  access  to  records  which  exist,  but  is  under 
no  obligation  to  create  a  record,  G.L.  c.66,  s.lO.  Therefore,  the  custodian  is  not 
required  to  produce  minutes  which  do  not  exist. 

Although  the  ledger  book  may  be  inaccurate,  it  does  not  fall  under  any  of  the 
exemptions  of  G.L.  c.4,  s.7(26)  and  is  therefore  a  public  record. 

SPR  82/198 

Issue: 

Held: 

Rationale: 

The  requester  appealed  the  failure  of  the  Division  of  Personnel  Administration 
to  provide  access  to  the  entire  text  of  a  letter  made  by  a  doctor  discussing  the 

division's  medical  standard  for  correctional  officers. 

Those  sections  of  the  letter  which  make  specific  recommendations  for  improv- 

ing the  division's  medical  standards  for  correctional  officers  are  exempt  under 
exemption  (d)  of  G.L.  c.4,  s.7(26).  The  remainder  is  public  and  must  be  dis- 

closed under  G.L.  c.6,  s.lO(a). 

Exemption  (d)  includes  memoranda  relating  to  policy  positions  being  devel- 
oped by  the  agency.  It  does  not  include  completed  factual  data.  Information 

which  comprises  part  of  the  deliberative  process  is  exempt  and  any  document 
which  makes  recommendations  on  legal  and  policy  matters  is  part  of  this  proc- 

ess. Vau£hn_v^_Rosen,  523  F.2d.  1136,1144  (D.C.  Cir.  1975).  Therefore,  the 
section  of  the  letter  which  makes  recommendations  on  improving  medical  stan- 

dards forms  part  of  the  deliberative  process  and  is  accordingly  exempt  under 
(d)  of  G.L.  c.4,  s.7(26),  while  sections  containing  purely  factual  material  are 
not  exempt. 
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SPR  83/27 

Issue:  Requester  appealed  the  failure  of  a  Municipal  Police  Department  to  provide 

access  to  the  daily  police  log  and  a  list  of  the  police  officer's  names,  positions 
and  badge  numbers. 

Held:  The  log  is  a  public  record  under  G.L.  c.41,  s,98F.  The  list  of  names,  positions 
and  badge  numbers  does  not  fall  under  exemption  (c)  of  G.L.  c.4,  s.7(26)  and 
is  therefore  public  as  well. 

Rationale:       G.L.  c.41,  s.98F  provides  that  daily  logs  shall  be  a  public  record.  Furthermore, 
the  only  charge  which  may  be  passed  on  to  the  requester  is  the  copying  charge. 

Exemption  (c)  of  G.L.  c.4,  s.7(26)  was  considered  in  relation  to  the  list  of 
names,  positions  and  badge  numbers.  The  Supreme  Judicial  Court  has  ruled 
that  personnel  and  medical  files  of  a  personal  nature  are  exempt  from  disclo- 

sure. Globe  V.  Boston  Retirement  Board,  388  Mass.  427,438(1983).  This  list 
does  contain  personnel  data,  but  it  is  not  of  a  personal  nature.  Names  and  sala- 

ries of  municipal  employees,  including  policemen,  are  not  exempted.  Hastings 

aiid  Sons  Publishing  Co.  y.  City  Treasurer  of  Lynn.  374  Mass.  812,818(1978). 
Also,  G.L.  C.7,  S.30  provides  tnat  the  names,  residences  and  salaries  of  state  of- 

ficials shall  be  available  for  public  inspection.  Furthermore,  G.L.  c.31,  s.98C 
and  S.98D  require  that  police  officers  identify  themselves  with  badge  and  iden- 

tification cards.  Therefore,  the  information  is  not  personal. 

SPR  82/171 

Issue:  Requester  appealed  the  refusal  of  a  Municipal  Police  Department  to  permit 
access  to  a  police  motor  vehicle  accident  report. 

Held:  The  accident  report  was  determined  to  be  a  public  record  with  the  exception 

of  that  part  of  the  record  which  cites  violations  that  fall  under  the  Criminal 

Offender  Information  Act,  G.L.  c.6,  ss.167-176  et.seq. 

Rationale:  Under  the  Grandfather  provision  of  St.  1973  c.1050,  s.6,  anything  that  was  a 

public  record  prior  to  1973  remains  a  public  record.  This  operates  to  make  the 

majority  of  the  police  motor  vehicle  accident  report  a  public  record.  The  police 

report  is  requu-ed  to  be  filed  by  G.L.  c.90,  s.27  with  the  Registrar  of  Motor  Ve- 
hicles and  as  such  was  a  pubUc  record  under  the  pre-1973  definition  of  public 

records,  St.  1969  c.831,  s.2.  However,  the  section  of  the  report  dealing  with 

violations  must  be  considered  separately.  The  Criminal  Offender  Record  Infor- 

mation Act  (CORI),  G.L.  c.6,  s.l76,  limits  the  dissemination  of  "data  in  any 
communicable  form  compiled  by  a  criminal  justice  agency  which  concern  an 
identifiable  individual  and  relate  to  the  nature  or  disposition  of  a  criminal 

charge...  .  Criminal  offender  record  information  shall  not  include  any  informa- 

tion concerning  any  offenses  which  are  not  punishable  by  incarceration."  Ac- 
cordingly, data  which  describes  offenses  the  violation  of  which  could  lead  to  in- 

carceration was  not  public  when  Chapter  1050  was  enacted  and  therefore  falls 
within  exemption  (a). 
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Determinations 

SPR  82/176 

Issue:  Requester,  a  campaign  director  for  a  congressional  candidate,  appealed  a  town 

clerk's  failure  to  provide  him  with  a  computer  disc  containing  the  town's  reg- istered voter  information. 

Held:  The  clerk  must  comply  with  the  request  for  registered  voter  information.  It  con- 
stitutes a  public  record,  under  G.L.  c.51,  s.55,  in  its  computerized  form. 

Rationale:  Registered  voter  information  is  a  public  record  under  G.L.  c.51,  s.55,  and  pub- 

lit  records  include  all  data  "regardless  of  physical  form  or  characteristics." 
G.L.  C.4,  s.7(26).  Therefore  the  change  in  form  does  not  change  the  status  of 
the  data  which  is  made  public  by  statute.  Kurzon  v.  Department  of  Health  and 
Human  Services.  649  F.2d.65,  68n.2(lst  Cir.  1981),  and  Columbia  Packing 
Inc.  V.  U.S.  Department  of  Agriculture.  563  F.2d  495(lst  Cir.  1977),  were 
cited  to  point  out  that  a  possible  commercial  use  of  a  public  record  does  not 

bar  its  disclosure  under  G.L.  c.66,  s.lO.  The  clerk's  claim  of  budgetary  prob- 
lems was  dismissed  due  to  the  fact  that  he  may  charge  a  "reasonable  fee"  for 

the  record  according  to  G.L.  c.66,  s.lO(a). 

SPR  82/99 

Issue:  Requester  appealed  the  failure  of  a  Municipal  Police  Department  to  provide 
access  to  a  police  investigation  report  concerning  juveniles. 

Held:  Portions  of  the  report  which  identify  individuals  are  exempt  under  G.L.  c.4 
s.7(26)  exemption  (c),  the  privacy  exemption.  All  other  portions  are  public. 
Exemption  (f),  the  investigatory  exemption,  was  considered  and  found  in- 
applicable. 

Rationale:  Exemption  (c)  requires  the  use  of  a  balancing  test  between  the  public  and  pri- 
vate interest.  Attorney  General  v.  Assistant  Commissioner  of  the  Real  Property 

Department  of  Boston.  380  Mass.  623.626(1980).  G.L.  c.ll9,  s.60(a)  provides 
that  juvenile  court  records  be  closed  to  the  public.  G.L.  c.l20,  s,21  provides 
that  the  records  of  the  Department  of  Youth  Services  be  similarly  closed.  Al- 

though these  statutes  do  not  deal  with  police  logs,  the  Supreme  Judicial  Court 

has  "recognized  that  it  was  the  intent  of  the  legislature  to  provide  broadly  for 
the  confidentiality  of  Juvenile  records."  Police  Commissioner  of  Boston  v. 
Municipal  Court  of  the  Dorchester  District.  374  Mass.  640,651(1978).  There- 

fore, identifying  information  in  the  logs  is  exempt  under  (c).  Exemption  (f), 
which  exempts  information  such  as  confidential  investigatory  techniques, 
was  found  to  be  inapplicable  since  the  investigation  consisted  of  a  straight 
factual  account  and  was  now  closed. 
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Appellate  Court  Decisions 

Attorney  General  v.  Collector  of  Lynn 
377  Mass.  151  (1979) 

Facts:  Members  of  Lynn  Fair  Share  requested  a  list  of  owners  of  real  property  in  Lynn 
who  were  delinquent  in  the  payment  of  their  real  estate  taxes.  The  requested 
list  included  the  names  of  the  owners  of  real  estate,  addresses  or  descriptions  of 
the  parcels,  and  the  total  amounts  of  unpaid  taxes  in  respect  to  each  parcel.  The 
collector  of  Lynn  stated  that  the  records  were  not  available  to  the  public  and 
therefore  denied  the  request.  Members  of  Lynn  Fair  Share  filed  a  petition  with 
the  Supervisor  of  Public  Records,  requesting  a  ruling  pursuant  to  G.L.  c.66, 
s.lO(b)  that  the  delinquent  property  tax  records  are  public  records.  The  Super- 

visor issued  a  determination  that  the  information  requested  is  public  and  ordered 
the  Collector  of  Lynn  to  make  it  available  for  public  inspection.  The  collector 
did  not  comply  with  this  order.  The  Supervisor  informed  the  Attorney  General 

of  the  collector's  failure  to  comply.  The  Attorney  General  brought  suit  in  Super- 
ior Court.  The  judge  ruled  that  records  of  tax  delinquents  were  exempted  from 

the  definition  of  public  records  specifically  and  by  necessary  implication  of 
G.L.  C.60,  S.8,  through  the  operation  of  G.L.  c.4,  s.7(26)(a).  The  judge  also 
ruled  that  these  records  were  exempt  from  disclosure  by  exemption  (c)  because 
disclosure  would  constitute  an  invasion  of  privacy. 

Issue:  Whether  records  of  tax  delinquents  are  exempted  from  disclosure  by  G.L.  c.4, 

•s.7(26)(a)  and/or  (c). 

Held:  No. 

Rationale:  G.L.  c.60,  s.8  provides  that  the  records  of  a  collector  shall  be  open  to  inspection 
by  the  town  auditor  at  all  reasonable  times,  and  to  other  named  town  officials 
on  demand.  This  provision  does  not  create  an  exclusive  list  of  those  who  may 

inspect  a  collector's  records.  It  creates  an  expedited  inspection  process  for  of- 
ficials to  gain  access  to  these  records,  recognizing  the  need  for  such  officials  to 

have  the  information.  On  the  other  hand,  G.L.  c.66,  s.lO,  the  public  records 
law,  gives  the  public  the  right  to  inspect  these  records.  These  rights  are  comple- 

mentary rather  than  conflicting.  Therefore,  G.L.  c.60,  s.8  does  not  specifically 
or  by  necessary  implication  exempt  these  records  from  disclosure  under  exemp- 

tion (a)  of  G.L.  c.4,  s.7(26). 

As  to  exemption  (c),  it  requires  a  balancing  between  the  seriousness  of  any  pri- 
vacy invasion  and  the  public  right  to  know.  Hastings  and  Sons  Publishing  Co.  v. 

City  Treasurer  of  Lynn.  374  Mass.  812,818-819  (1978).  The  privacy  exemption 
may  be  applied  only  when  the  privacy  interest  outweighs  the  public  interest  in 
disclosure.  Although  public  disclosure  of  such  lists  does  involve  some  invasion 

of  privacy,  the  public's  right  to  know  should  prevail  unless  disclosure  would 
publicize  "intimate"  details  of  a  "highly  personal  nature."  The  records  of  tax 
delinquents  do  not  constitute  intimate  details  of  a  highly  personal  nature.  Fur- 

thermore, the  public  has  a  strong  interest  in  whether  public  employees  are  col- 
lecting delinquent  accounts  and  whether  the  burden  of  public  expenses  is  being 

distributed  equitably.  This  strong  public  interest  outweighs  any  invasion  of  pri- 
vacy caused  by  the  disclosure  of  these  records. 
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Attorney  General  v.  Assistant  Commissioner  of  the  Real  Property  of  Boston 
380  Mass.  623  (1980) 

Facts:  An  employee  of  a  Boston  television  station  requested  access  to  a  record  of 

all  long  distance  telephone  calls  from  or  charged  to  any  telephones  in  the  of- 
fices of  the  Mayor  of  the  City  of  Boston  during  the  month  of  February,  1977. 

The  requested  information  included  the  date,  time,  place  called,  area  code, 

telephone  number,  length  of  time  and  cost  of  each  long  distance  call.  The  as- 
sistant commissioner  of  real  property  of  the  city  of  Boston  denied  the  request. 

As  a  result,  the  requester  filed  a  petition  with  the  Supervisor  of  Public  Rec- 
ords seeking  an  administrative  determination  as  to  whether  the  information 

sought  was  subject  to  mandatory  disclosure  pursuant  to  G.L.  c.66,  s.lO.  The 
Supervisor  issued  a  determination  that  the  information  requested  is  public 
and  ordered  the  assistant  commissioner  to  make  it  available.  The  assistant 

commissioner  did  not  comply  with  the  Supervisor's  order.  The  Supervisor  re- 
ferred the  matter  to  the  Attorney  General  who  brought  suit  in  Superior  Court. 

The  Superior  Court  ordered  the  assistant  commissioner  to  disclose  only  that 
portion  of  the  record  containing  information  on  the  date,  length  of  time  and 

cost  of  each  long  distance  call.  The  judge  specifically  excluded  from  disclo- 
sure the  area  codes  and  telephone  numbers  of  persons  engaged  in  such  long 

distance  calls.  The  Attorney  General  appealed  this  portion  of  the  judgment. 

Issue:  Whether  records  of  the  area  codes  and  telephone  numbers  of  persons  engaged 
in  long  distance  telephone  calls  charged  to  phones  in  the  office  of  the  Mayor 
of  the  City  of  Boston  are  public  records. 

Held:  The  Court  ruled  that  whether  this  information  is  public  or  not  is  an  issue  of 
fact  and  therefore  it  remanded  the  case  to  the  Superior  Court  for  a  factual 
determination  of  this  issue. 

Rationale:  In  order  to  determine  whether  a  record  falls  within  exemption  (c)  of  G.L.  c.4, 

s.7(26),  the  public's  right  to  know  must  be  balanced  against  the  privacy  in- 
terest which  may  be  harmed  by  disclosure.  Hastings  and  Sons  Publishing  Co. 

V.  City  Treasurer  of  Lynn.  374  Mass.  812,817  n.8  (1978).  Since  the  public 
recoras  law  favors  disclosure,  the  exemptions  must  be  strictly  construed.  At- 

torney General  v.  Assessors  of  Woburn.  375  Mass.  430  (1978).  The  public 
right  to  know  should  prevail  unless  disclosure  would  publicize  intimate  details 
of  a  highly  personal  nature.  Attorney  General  v.  Collector  of  Lynn,  377  Mass. 
151,157  (1979).  The  Court  cited  the  following  as  examples  of  intimate  de- 

tails: "marital  status,  legitimacy  of  children,  identity  of  fathers  of  children, 
medical  condition,  welfare  payments,  alcoholic  consumption,  family  fights 

[and]  reputation." 
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>eterminations 

SPR  82/179 

Issue:  Requester  sought  an  advisory  opinion  as  to  whether  correspondence  between 

a  district  attorney  and  a  former  employee's  attorney  relating  to  an  employment 
dispute  were  public  records. 

Held:  Two  of  the  letters  are  public  records.  The  remaining  seven  letters  are  not  public 
records  by  virtue  of  exemption  (c)  and  therefore  are  not  subject  to  mandatory 
disclosure. 

Rationale:  The  subject  matter  of  the  letters  was  an  alleged  employment  incident  concern- 
ing remarks  made  about  the  former  employee.  Two  of  the  letters  relate  to  how 

the  former  employee's  salary  schedule  was  derived  from  the  position  classifica- 
tion and  related  legislative  background.  The  remaining  letters  concern  the  sub- 

stance of  the  dispute  and  the  negotiations  made  in  an  attempt  to  settle  the  dis- 

pute. 

Exemption  (c),  the  privacy  exemption,  requires  a  balancing  of  the  public  in- 

terest in  disclosure  against  the  seriousness  of  the  individual's  invasion  of  privacy. 
In  order  for  exemption  (c)  to  be  applicable,  the  seriousness  of  the  individual's 
privacy  invasion  must  outweigh  the  public  interest  in  disclosure.  In  Attorney 
General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of  Boston, 

380  Mass.  623,  626  (1980),  it  was  held  that  the  "public  right  to  know  should 
prevail  unless  disclosure  would  publicize  'intimate  details'  of  a  highly  personal 
nature."  Although  the  public  has  a  strong  interest  in  the  employment  practices 
of  a  government  entity,  this  interest  is  outweighed  by  the  strong  privacy  inter- 

ests in  the  information  sought.  Disclosure  of  the  letters,  with  the  exception  of 

the  two  concerning  salary,  could  tarnish  the  former  employee's  reputation  and 
adversely  affect  his  or  her  opportunities  for  future  employment.  Therefore, 
the  two  letters  concerning  salary  are  public  records  and  must  be  disclosed  upon 

request.  The  remaining  letters  are  exempt  from  the  mandatory  disclosure  pro- 
visions by  exemption  (c). 

SPR  83/78 

Issue:  What  is  the  fee  that  a  municipal  police  department  may  charge  for  furnishing, 
in  hand,  a  copy  of  a  motor  vehicle  accident  report? 

Held:  Pursuant  to  G.L.  c.66,  s.lO(a),  if  the  report  is  delivered  in  hand,  the  fee  can  be 
no  more  than  fifty  cents  per  page. 

Rationale:  G.L.  c.66,  s.lO(a)  as  amended  by  St.  1982,  c.477  provides  that  a  police  depart- 
ment may  charge  $5.00  for  the  first  six  pages  and  fifty  cents  for  each  addition- 

al page  when  preparing  and  mailing  a  motor  vehicle  accident  report.  It  further 
provides  that  the  police  department  may  charge  fifty  cents  per  page  for  furnish- 

ing any  public  record  in  hand.  The  law  draws  a  distinction  between  specified 
police  reports  which  require  preparation  and  mailing  and  any  public  record 
which  is  furnished  in  hand.  The  appropriate  fee  is  determined  by  ascertaining 
what  kind  of  police  record  is  being  requested  and  the  method  of  delivery.  The 
five  dollar  fee  for  motor  vehicle  accident  reports  would  not  apply  to  an  acci- 

dent report  furnished  in  hand.  The  fee  of  fifty  cents  per  page  would  apply  to  a 
motor  vehicle  accident  report  where  the  method  of  delivery  is  by  hand. 
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SPR  82/94 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  town 
census  information  maintained  by  a  computer  company  in  tape  and  printout 
formats. 

Held:  The  computer  form  of  the  records  is  irrelevant  to  their  public  record  status, 
G.L.  c,4,  s.7(26).  All  sections  of  the  census  were  found  to  be  public  by  statute 
with  the  exception  of  a  yes  or  no  query  relating  to  the  identification  of  the 
head  of  the  household,  which  fell  under  exemption  (c)  of  G.L.  c.4,  s.7(26). 

Rationale:  The  following  census  information  was  found  to  be  public  by  statute:  names, 
addresses,  dates  of  birth,  occupations,  nationalities,  (G.L,  c.51,  ss.4,  6  and  7), 
political  party  affiliations  and  precinct  numbers,  (G.L.  c.51,  s.55),  school  at- 

tendance of  residents  under  21,  (G.L.  c.51,  s.4). 

In  regard  to  whether  the  question  concerning  the  resident's  status  as  the  head 
of  the  household  fell  under  exemption  (c),  a  balancing  test  was  applied.  This 

test  weighs  the  public  interest  in  disclosure  against  the  individual's  interest  in 
privacy.  In  Wine  Hobby  USA,  Inc.  v.  U.S.  Internal  Revenue  Service,  502  F.  2d. 
133,  137  (3rd.  Cir.  1974),  the  federal  privacy  exemption  was  cited,  pointing 

out  that  disclosure  of  information  concerning  "the  home  and  private  activities 
within  it"  constitutes  an  invasion  of  privacy. 

Therefore,  since  there  was  httle  public  interest  in  this  information  and  because 

disclosure  would  publicize  "intimate  details  of  a  highly  personal  nature",  ex- 
emption (c)  applied  to  the  data  concerning  head  of  household  status.  Attorney 

General  V.  Collector  of  Lynn,  377  Mass.  151,  157(1979). 

SPR  83/90 

Issue:  Requester  appealed  the  failure  of  a  Municipal  Police  Department  to  provide 

access  to  a  copy  of  the  Department  of  Public  Works  gasoline  usage  investiga- 
tory report. 

Held:  The  report  is  public.  G.L.  c.4,  s.7(26)  exemptions  (c)  and  (f)  are  not  applicable. 

Rationale:  The  application  of  exemption  (c)  requires  the  use  of  a  balancing  test  weighing 

the  public's  right  to  know  against  the  individual's  interest  in  privacy.  The  in- 
formation contained  in  the  report  was  not  found  to  be  "an  intimate  detail  of 

a  highly  personal  nature"  and  did  not,  therefore,  outweigh  the  public  interest 
in  disclosure.  Attorney  General  v.  Assistant  Commissioner  of  the  Real  Property 
Department  of  Boston,  380  Mass.  623  (1980). 

Exemption  (f),  the  investigatory  exemption,  was  also  considered.  It  provides 
protection  for  those  law  enforcement  activities  requiring  a  cloak  of  confiden- 

tiality to  succeed.  Since  no  law  enforcement  activity  was  planned,  there  is  no 

possibility  that  disclosure  would  prejudice  the  Commonwealth's  case.  Disclo- 
sure would  not  reveal  any  confidential  sources  of  information,  investigative 

techniques  or  procedures.  Finally,  since  it  makes  only  broad  findings  and  fails 
to  make  conclusions,  disclosure  would  not  inhibit  pohce  officers  from  candidly 
recording  their  observations,  hypotheses,  and  conclusions.  See  Reinstein  v.  Police 
Commissioner  of  Boston,  378  Mass.  282,  289  (1979)  citing  Bougas  v.  Chief  of 
Police  of  Lexington,  371  Mass.  59,  62  (1976). 
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eterminations 

SPR  83/96  and  SPR  83/115 

Issue:  Requester  sought  access  to  two  tape  recorded  telephone  conversations  by  a 
municipal  police  department. 

Held:  Requester  was  granted  access  to  the  recording  which  was  still  in  existence. 
However,  since  the  other  recording  was  no  longer  in  existence  at  the  time  of 
the  request,  the  pubHc  records  law  was  inapplicable. 

Rationale:  Pursuant  to  G.L.  c.66,  s.lO,  a  custodian  is  required  to  provide  access  to  records 
that  exist  at  the  time  of  the  request.  Therefore,  access  to  the  tape  recording 

which  does  exist  must  be  granted.  However,  the  custodian  is  under  no  obliga- 
tion to  produce  a  record  no  longer  in  existence.  Also,  a  reasonable  fee  may  be 

charged  for  isolating  the  pertinent  section  of  the  existing  tape.  G.L.  c.66,  s.lO. 
This  fee,  however,  must  be  in  accordance  with  950  C.M.R.  32.00. 

SPR  83/134 

Issue:  Requester  sought  an  advisory  opinion  concerning  the  public  record  status  of 
the  educational  qualifications  and  certification  of  specific  teachers  within  a 
public  school  system. 

Held:  The  data  concerning  teacher  certification  and  educational  qualifications,  such 
as  college  majors,  colleges  attended  and  degrees  awarded,  is  not  within  the 
confines  of  exemption  (c). 

Rationale:  Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  News- 
paper Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  In  applying 

the  first  clause  of  the  exemption,  a  three-pronged  test  must  be  used.  In  Globe, 
the  court  found  that  in  order  to  fall  within  the  confines  of  the  first  clause  of 

exemption  (c),  information  must  be  personnel  information  of  a  personal  nature, 
and  must  relate  to  a  specific  individual.  The  first  and  third  requirements  were 

easily  met.  The  educational  qualifications  and  teacher  certifications  are  ordin- 
arily found  in  personnel  files  and  relate  to  a  specific  individual. 

In  determining  whether  the  records  are  of  "a  personal  nature",  a  number  of 
cases  were  examined  interpreting  this  phrase.  In  Morrison  v.  School  District  48, 

Washington  County,  631  P.  2d.  786  (Ore.  App.  1981)  "information  of  a  per- 
sonal nature"  was  interpreted  to  mean  that  which  normally  would  not  be 

shared  with  strangers.  Further,  where  a  hospital  requested  records  concerning 
the  educational,  training  and  experience  information  of  a  state  agency  em- 

ployed physician  auditor,  the  court  said  that  such  information  is  "routinely 
presented  in  both  professional  and  social  settings,  is  relatively  innocuous,  and 

implicates  no  applicable  privacy  or  public  policy  exemption."  Eskaton  Monterey 
Hospital  V.  Myers,  184  Cal.  Rptr.  840,  843  (Cal.  1982).  Further,  as  public  em- 

ployees, teachers  in  public  schools  have  less  of  an  expectation  of  privacy  in 
their  professional  credentials. 

Accordingly,  data  concerning  the  certification  and  educational  qualifications, 
such  as  college  major,  colleges  attended  and  degrees  awarded,  of  public  school 
teachers  does  not  fall  within  the  confines  of  exemption  (c),  and  is  therefore 
subject  to  disclosure  pursuant  to  G.L.  c.66,  s.lO. 
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SPR  83/40 

Issue:  A  custodian  sought  an  advisory  opinion  on  the  public  record  status  of  the  names 
of  persons  who  recommended  the  summer  youth  employees  hired  by  state 
agencies. 

Held:  The  names  of  references  for  summer  employees  employed  by  state  agencies  are 
exempt  from  disclosure  by  G.L.  c.4,  s.7(26)(c). 

Rationale:  The  first  clause  of  exemption  (c)  has  been  held  to  exempt  medical  and  person- 
nel files  or  information  which  are  of  a  personal  nature  and  relate  to  a  particu- 
lar individual.  Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass. 

427,  438  (1983).  Since  the  names  of  references  for  an  employee  are  ordinarily 

found  in  a  personnel  file  and  the  records  relate  to  specific  individuals,  the  re- 

maining question  under  Globe,  supra,  is  whether  the  records  are  of  a  "personal 
nature."  Personal  has  been  interpreted  to  mean  that  the  information  has  the 
potential  to  harm  the  subject.  See  United  States  Department  of  State  v.  Wash- 

ington Post  Co.,  102  S.  Ct.  1957,  1961  and  n.4  (1982).  It  has  also  been  inter- 

preted  to  mean  "information  which  would  not  normally  be  shared  with  stran- 
gers." Morrison  v.  School  District  48,  Washington  County,  631  P.  2d.  786,  789 

(Ore.  App.  1981)  (interpretation  of  Oregon  statute).  It  is  possible  that  disclo- 
sure of  this  information  would  be  harmful.  Disclosure  of  the  fact  that  a  summer 

employee  was  recommended  by  a  particular  person  may  promote  envy  or  jeal- 
ousy from  co-workers.  Disclosure  might  also  inhibit  people  from  lending  their 

names  as  references  in  the  future.  This  information  is  not  widely  disseminated, 
nor  is  it  information  that  a  person  would  voluntarily  disclose.  Therefore,  the 
names  of  references  for  summer  employees  employed  by  state  agencies  are 
exempt  from  disclosure  by  G.L.  c.4,  s.7(26)(c). 

SPR  83/92 

Issue:  The  requester  sought  an  advisory  opinion  on  whether  a  police  officer  may  ob- 
tain the  numerical  passing  score  he  or  she  received  on  an  examination  adminis- 

tered by  the  Massachusetts  Criminal  Justice  Training  Council. 

Held:  Yes.  Exemption  (c)  does  not  preclude  a  person  from  obtaining  records  which 
pertain  to  him  or  her  personally. 

Rationale:  In  Crooker  v.  Foley,  No.  33785  (Suffolk  Sup.  Ct.  Feb.  28,  1980),  the  Massa- 
chusetts Superior  Court  held  that  the  personal  privacy  exemption  does  not  pre- 

clude a  person  from  viewing  records  which  pertain  to  him  personally.  The  Fed- 
eral Courts  have  reached  a  similar  conclusion  in  applying  the  privacy  exemption 

to  the  analagous  federal  Freedom  of  Information  Act,  5  U.S.C.  s.552(b)(6).  In 
Nix  V.  United  States,  572  F.  2d.  998,  1006  (4th  Cir.  1978)  the  court  stated 

that  since  "the  medical  record  in  question  ...  is  that  of  the  very  individual  who 
seeks  its  disclosure"  there  is  no  invasion  of  privacy  and  subsection  6  (the  Fed- 

eral privacy  exemption)  is  inappHcable.  Since  exemption  (c)  does  not  bar  a  per- 
son from  gaining  access  to  his  or  her  own  records,  the  records  must  be  disclosed 

to  the  requester  pursuant  to  G.L.  c.66,  s.lO(a). 
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Bterminations 

SPR  83/50 

Issue: Requester  sought  a  determination  as  to  whether  the  record  of  the  Massachusetts 

Parole  Board's  vote  to  schedule  a  hearing  on  the  commutation  petition  of  a 
particular  individual  is  a  public  record. 

Held: No.  The  record  sought  is  Criminal  Offender  Record  Information  (CORI)  and 
as  such  is  exempt  from  disclosure  by  exemption  (a)  of  G.L.  c.4,  s.7(26). 

Rationale: Exemption  (a),  which  excludes  records  that  are  exempt  by  statute,  is  applicable. 
G.L.  C.6,  S.167  defines  Criminal  Offender  Record  Information  (CORI)  as  all 

records  or  data  compiled  by  a  criminal  justice  agency,  which  relate  to  an  iden- 
tifiable individual  and  relate  to  the  nature  or  disposition  of  a  criminal  proceed- 

ing. G.L.  c.6,  s.172  prohibits  the  unauthorized  disclosure  and  dissemination  of 

CORI.  The  vote  of  the  Parole  Board  concerning  whether  or  not  to  have  a  hear- 
ing meets  the  statutory  definition  of  CORI  and  therefore  is  exempt  from  dis- 

closure under  exemotion  fa^ 

SPR  83/84 

Issue: Requester,  a  director  of  an  educational  collaborative,  sought  an  advisory  opinion 
on  the  public  record  status  of  a  draft  analysis  regarding  access  to  confidential 
student  information,  a  letter  from  an  attorney,  and  a  related  memorandum. 

Held: Segments  of  the  draft  analysis  are  exempt  under  G.L.  c.4,  s.7(26)  exemption 

(d).  The  remaining  data  does  not  fall  within  exemption  (d),  nor  any  other  exemp- 
tion and  is  therefore  public. 

Rationale: Exemption  (d)  provides  a  limited  executive  privilege  for  data  relating  to  the  de- 
velopment of  government  policy.  To  be  included  as  part  of  the  exempted  delib- 

erative process,  the  data  must  make  recommendations  or  express  opinions  on 
legal  or  policy  matters.  Vaughn  v.  Rosen,  523  F.  2d.  1136, 1144  (D.C.  Cir.  1975). 
Its  application  is  limited  to  those  matters  in  which  the  author  has  a  reasonable 
PYnpotflfinn  nf  f nnfiHpntiflHtv   withmif"  whirh  hp  nr  ̂ hp  wmilH  hp  iinwilUnp  tn 

express  ideas  fully  and  completely.  Exemption  (d)  thus  covers  the  personal  opin- 
ions of  the  writer  rather  than  the  policy  of  the  agency.  Coastal  States  Gas  Corp. 

V.  Department  of  Energy,  617  F.  2d.  854,  866  (D.C.  Cir.  1980). 

The  draft  analysis  is  essentially  a  factual  analysis.  However,  there  are  sections 

which  contain  expressions  of  the  author's  opinion  which  fall  within  exemption 
(d).  The  remainder  of  the  draft  analysis  is  factual  and  is  therefore  public,  re- 

gardless of  the  fact  that  it  is  placed  in  memorandum  form  along  with  policy 
matters.  Environmental  Protection  Agency  v.  Mink,  410  U.S.  73,  91;93  S.  Ct. 
827  (1973).  Also,  inferences  drawn  from  factual  information  are  not  exempt. 
Moore  McCormick  Lines  Inc.  v.  L.T.O.  Corp.  of  Baltimore,  508  F.  2d.  945,  949 
(4th  Cir.  1974).  As  the  observations  in  the  analysis  are  not  so  candid  and  per- 

sonal in  nature  that  disclosure  would  stifle  communication  in  the  future,  they 
do  not  fall  within  exemption  (d). 

The  letter  to  the  attorney  contains  an  expert  explanation  of  the  law.  Such  ex- 
planations do  not  fall  within  any  of  the  exemptions.  Finally,  the  memorandum 

made  no  recommendation  and  was  therefore  not  exempt  under  (d)  or  any 
other  exemption. 
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SPR  83/135 

Issue:  A  custodian  sought  an  advisory  opinion  on  the  public  record  status  of  the  per- 
sonnel records  of  teachers,  supervisors,  administrators  and  other  public  school 

employees.  Specifically,  the  personnel  records  consist  of  the  following:  college 
transcripts,  evaluations,  salary  agreements,  commendations,  and  reprimands. 

Held:  Evaluations,  reprimands,  commendations,  and  transcripts  of  school  department 

employees  are  exempt  from  disclosure  by  G.L.  c.4,  s.7(26)(c).  Salary  informa- 
tion, however,  does  not  fall  within  exemption  (c)  and  therefore  is  public. 

Rationale:  The  first  clause  of  exemption  (c)  exempts  medical  and  personnel  files  or  infor- 
mation which  is  of  a  personal  nature  and  relates  to  a  particular  individual.  Globe 

Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass.  427,  438  (1983).  Per- 
sonnel information  which  is  evaluative  has  been  held  to  fall  within  the  privacy 

exemption  by  both  state  and  federal  courts.  See  Department  of  the  Air  Force 
V.  Rose,  425  U.S.  352  (1976);  Vaughn  v.  Rosen,  383  F.  Supp.  1049  (D.D.C. 
1974);  and  Connolly  v.  Bromery,  15  Mass.  App.  Ct.  661  (1983).  Accordingly, 
evaluative  personnel  records  are  personal  and  therefore  fall  within  exemption  (c). 

The  commendations  and  reprimands  were  found  to  be  evaluative  in  nature  and 
therefore  exempt  from  disclosure  pursuant  to  exemption  (c)  to  the  extent  that 

they  include  grades,  as  grades  are  evaluative  in  nature.  Salary  agreements,  how- 
ever, do  not  fall  within  exemption  (c).  In  Hastings  &  Sons  Publishing  Co.  u. 

City  Treasurer  of  Lynn,  374  Mass.  812  (1978)  the  Supreme  Judicial  Court 
held  that  salary  information  of  public  employees  was  not  sufficiently  private 

to  justify  non-disclosure.  Therefore,  salary  agreements  constitute  public  records 
and  must  be  disclosed  upon  request  pursuant  to  G.L.  c.66,  s.lO(a). 

SPR  82/107 

Issue:  Requester  appealed  the  Insurance  Division's  failure  to  provide  access  to  non- 
investigatory  out-of-state  travel  vouchers. 

Held:  The  records  are  public.  G.L.  c.4,  s.7(26)  exemption  (c),  the  privacy  exemption, 
and  exemption  (f),  the  investigatory  exemption,  were  both  found  inapplicable. 

Rationale:  In  this  case,  exemptions  (c)  and  (f)  were  considered.  When  applying  exemp- 

tion (c),  a  balancing  test  must  be  used  weighing  the  public's  right  to  know 
against  the  individual's  interest  in  privacy.  Only  if  the  privacy  invasion  out- 

weighs the  public's  interest  may  the  requested  record  be  withheld.  Attorney 
General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of  Boston, 
380  Mass.  623  (1980).  Applying  exemption  (c)  to  the  controverted  documents, 

the  only  information  in  which  the  individual's  interest  outweighs  that  of  the 
public  is  the  employee's  social  security  number,  in  which  there  is  a  significant 
privacy  interest.  Further,  the  Fair  Information  Practices  Act  may  prohibit  a 
custodian  from  disclosing  social  security  numbers. 

Regarding  the  investigatory  exemption,  the  forms  the  requester  seeks  offer  no 
available  space  for  investigatory  remarks.  Exemption  (f )  is  therefore  inapplicable. 
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•eterminations 

SPR  83/61 

Issue:  Requester  appealed  the  failure  of  a  Municipal  Police  Department  to  grant 
access  to  those  portions  of  the  daily  police  log  which  reveal  the  identities  of 

persons  arrested  for  "lewd  and  lascivious  behavior"  and  "unnatural  acts". 

Held:  Public.  The  information  in  the  police  logs  does  not  fail  under  exemption  (c)  of 
G.L.  C.4,  s.7(26),  the  privacy  exemption. 

Rationale:  The  balancing  test  between  the  public  and  private  interest  was  applied.  Attorney 
General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of  Boston, 
380  Mass.  623  (1980). 

The  public's  strong  interest  in  knowing  the  identity  of  those  arrested  was  re- 
flected in  St.l977,  c.841,  which  exempted  chronologically  maintained  police 

logs  from  the  confidentiality  provisions  of  the  Criminal  Offender  Record  Infor- 
mation Act,  G.L.  C.6,  ss.167-178.  Also,  G.L.  c.41,  s.98F  requires  that  a  log  be 

kept  as  a  public  record.  Federal  Courts  have  ruled  that  the  public  has  a  legiti- 
mate interest  concerning  arrested  persons,  Tennessean  Newspaper  Inc.  v.  Levi, 

403  F.  Supp.  1318  (M.D.  Tenn.  1975),  and  that  a  state  is  not  prohibited  from 
publicizing  an  official  act  such  as  an  arrest.  Paul  u.  Davis,  424  U.S.  693,  713 
(1976). 

The  private  interest  in  embarrassment  was  not  a  strong  enough  factor  when 
weighed  against  the  public  interest  in  disclosure. 

SPR  83/48 

Issue:  Requester   sought  an  advisory  opinion  on  the  public  record  status  of  the  list 
of  names  of  appUcants  for  the  position  of  Director  of  a  municipal  Department 
of  Public  Works. 

Held:  The  list  is  exempt  from  disclosure  under  G.L.  c.4,  s.7(26)  exemption  (c),  the 
privacy  exemption. 

Rationale:  Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  News- 
paper Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  In  the  Globe 

case,  the  Court  held  that  "medical  and  personnel  files  or  information  are  ab- 
solutely exempt  from  mandatory  disclosure  where  the  files  or  information  are 

of  a  personal  nature  and  relate  to  a  particular  individual."  388  Mass.  at  438. 
In  order  for  the  requester's  data  to  be  exempt  under  exemption  (c),  it  must 
meet  each  of  the  criteria  outlined  in  Globe. 

In  State  v.  Hernandez,  556  P.  2d.  1174  (N.M.  1976),  the  court  found  the  se- 
lection and  screening  of  apphcants  to  be  integrally  related  to  the  personnel  pro- 

cess. "Information  of  a  personal  nature"  has  been  interpreted  to  mean  informa- 
tion that  would  not  normally,  be  shared  with  strangers.  See  Morrison  v.  School 

District  48,  Washington  County,  631  P.  2d.  786,  789  (Ore.  App.  1981)  (inter- 
pretation of  Oregon  statute).  It  was  noted  that  the  identification  of  an  individ- 

ual as  an  applicant  for  the  position  of  Director  of  Public  Works  reveals  that  the 

person  is  actually  pursuing  a  career  change.  It  was  determined  that  such  infor- 
mation is  of  a  personal  nature,  relates  to  a  particular  individual  and  is  within 

the  meaning  of  personnel  information.  Accordingly,  the  requested  information 
was  found  to  fall  within  the  confines  of  exemption  (c). 
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SPR  83/89 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  a  grievance 
petition  submitted  to  a  Board  of  Selectmen  from  a  collective  bargaining  unit. 

Held:  Neither  G.L.  C.150E,  s.7(d)  nor  ss.8  and  10  operate  through  G.L.  c.4,  s.7(26)(a) 
to  exempt  grievance  petitions  from  public  disclosure. 

Rationale:  Exemption  (a)  includes  data  exempt  by  statute.  G.L.  c.lSOE,  which  governs 

public  employee  labor  relations,  was  examined.  Section  7(d)  of  the  law  pro- 
vides that  certain  provisions  of  collective  bargaining  agreements  override  cer- 

tain specific  state  statutes.  However,  the  public  records  law  is  not  one  of  the 
statutes  cited  under  s.7(d). 

Sections  8  and  10(a)(6)  of  G.L.  C.150E  were  also  considered.  Section  eight  pro- 
vides the  grievance  mechanism  which  culminates  in  arbitration  while  section  ten 

prohibits  refusal  to  participate  in  good  faith  in  arbitration  procedures.  The  rele- 
vant question  was  whether  disclosure  of  the  grievance  petition  by  the  govern- 
ment employer  is  a  refusal  to  participate  in  good  faith. 

The  Open  Meeting  Law  was  examined  since  it  brings  the  "sunshine"  to  govern- 
ment meetings  in  a  somewhat  similar  fashion  that  the  public  records  law  brings 

to  government  documents.  The  Open  Meeting  Law,  G.L.  c.39,  ss.23A-23C  al- 
lows certain  executive  session  meetings  to  be  closed.  The  Supreme  Judicial 

Court  has  ruled  that  a  grievance  hearing  pursuant  to  a  collective  bargain- 
ing agreement  may  be  closed  to  the  public  as  an  executive  session  authorized 

by  G.L.  c.39,  s.23B.  Refusal  to  conduct  a  grievance  hearing  in  executive  session 
is  prohibited  by  G.L.  c.lSOE,  s.l0(a)(6).  However,  this  result  rests  on  an  execu- 

tive session  provision  which  gives  the  government  employer  the  discretion  to 
close  the  grievance  hearing.  The  essential  fact  is  that  no  parallel  exemption 
exists  in  the  public  records  law,  G.L.  c.4,  s.7(26).  A  record  custodian  does  not 
have  discretionary  power  to  refuse  to  disclose  a  grievance  petition,  even  though 
the  hearing  may  be  closed. 

SPR  83/87 

Issue:  Requester  appealed  the  failure  of  the  Board  of  Assessors  to  provide  copies  of 
the  personnel  evaluation  of  the  Deputy  Assessor. 

Held:  The  data  requested  is  personnel  information  and  falls  within  the  confines  of 
exemption  (c)  of  G.L.  c.4,  s.7(26). 

Rationale:  In  Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass.  427  (1983), 
the  court  interpreted  the  first  clause  of  exemption  (c)  to  absolutely  exempt  all 
personnel  and  medical  files  or  information  of  a  personal  nature  relating  to  a 
specific  individual.  It  has  been  held  that  an  evaluation  of  work  performance  is 
personnel  information.  Department  of  Air  Force  v.  Rose,  425  U.S.  352,  376 
(1976).  A  Louisiana  Court  has  held  that  evaluations  of  government  employees 

were  "very  personal"  and  that  disclosure  of  such  would  invade  the  subject's 
privacy.  Trahan  v.  Larivea,  365  So.  2d.  294,  300  (La.  1978).  As  the  record  in 
question  also  related  to  a  specific  individual,  it  meets  the  Globe  standard  and  is 
therefore  exempt  from  disclosure  under  exemption  (c). 
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)eternninations 

SPR  83/55  and  83/60 

Issue:  Requester  sought  an  advisory  opinion  concerning  the  public  record  status  of  a 

Suffolk  County  Municipality's  "registered  dog  list". 

Held:  The  list  is  public.  Exemption  (a)  of  G.L.  c.4,  s.7(26)  was  raised  and  found  not 
to  apply. 

Rationale:  Exemption  (a)  includes  those  records  exempt  by  statute.  Under  G.L.  c.l40, 
S.147,  each  city  or  town  clerk  is  required  to  make  a  record  in  the  town  books, 
except  in  Suffolk  County,  and  this  record  shall  be  open  to  public  inspection. 
What  this  means  is  that  Suffolk  County  is  exempt  from  furnishing  these  books 
to  its  clerks  due  to  its  organization,  but  the  records  are  not  exempt  from  public 
inspection.  Therefore,  exemption  (a)  of  G.L.  c.4,  s.7(26)  does  not  apply  and 
the  record  is  public. 

SPR  82/95 

Issue:  Requester  appealed  the  failure  of  a  town  clerk  to  provide  access  to  names,  ages 
and  former  jobs  of  certain  pension  recipients. 

Held:  G.L.  c.4,  s.7(26)  exemption  (c),  the  privacy  exemption,  was  found  inapplicable. 

Rationale:  Initially,  the  procedural  matter  of  whether  a  corporation  may  act  as  a  requester 
was  answered  in  the  affirmative;  G.L.  c.4,  s.7(23)  was  cited.  Substantively,  a 

balancing  test  was  used  to  weigh  the  individual's  interest  in  privacy  against  the 
public's  interest  in  disclosure.  Attorney  General  v.  Assistant  Commissioner  of 
the  Real  Property  Department  of  Boston,  380  Mass.  623  (1980).  A  prior  deter- 

mination (SPR  No.  790)  found  that  the  public  interest  in  knowing  the  name, 
date  of  birth,  period  of  service  and  department  of  service  of  a  retiree  outweighed 

the  individual's  privacy  interest  which  could  be  harmed  by  disclosure.  Accord- 
ingly, the  information  requested  was  found  to  be  a  public  record. 

SPR  82/110 

Issue:  Requester  appealed  the  failure  of  the  Board  of  Registration  and  Discipline  in 

Medicine  to  disclose  the  reviewer's  comments  contained  on  a  doctor's  docket 
review  sheet. 

Held:  The  material  is  exempt  from  disclosure  under  G.L.  c.4,  s.7(26)  exemption  (f), 
the  investigatory  exemption. 

Rationale:  One  of  the  rationales  for  the  use  of  the  investigatory  exemption  in  relation  to 
police  departments  is  the  encouragement  of  private  citizens  to  come  forvvard 
and  speak  freely  with  police  pursuant  to  matters  under  investigation.  Also,  po- 

lice officers  must  feel  free  to  be  completely  candid  in  recording  investigatory 
observations.  Bougas  v.  Chief  of  Police  of  Lexington,  371  Mass.  59  (1976). 

This  rationale  applies  equally  to  the  Board  where  disclosure  of  the  Reviewer's 
Comments  portion  of  the  docket  sheet  could  discourage  Complaint  Committee 
members  reviewing  future  complaints  from  being  completely  candid  in  their 
observations  and  recommendations  to  the  full  committee.  Therefore,  the  re- 

quested material  falls  within  exemption  (f). 
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SPR  83/81 

Issue:  Requester  appealed  the  failure  of  a  town  clerk  to  provide  a  copy  of  the  voting 
list  from  the  town  election.  The  custodian  claimed  that  neither  G.L.  c,66,  s.lO(a) 
nor  G.L.  c.54,  s.l08  requires  a  custodian  to  furnish  photocopies. 

Held:  Requester  is  entitled  to  a  photocopy  of  the  record  under  G.L.  c.66,  s.lO(a)  for 
a  reasonable  fee. 

Rationale:  G.L.  c.66,  s.lO(a)  provides  that  record  custodians  shall  furnish  copies  of  public 
records.  The  custodian  claimed  that  G.L.  c.54,  s.l08  operated  independently 
of  G.L.  c.66,  s.lO(a).  G.L.  c.54,  s.l08  describes  the  manner  in  which  people 
may  gain  access  to  voter  lists.  The  law  provides  that  the  custodian  shall  furnish 

a  copy  or  provide  inspection.  A  narrow  interpretation  of  this  statute  would  sug- 

gest that  the  custodian  may  prescribe  the  manner  of  access.  However,  "statutes 
relating  to  the  same  subject  matter  should  be  considered  as  a  whole  and,  if  pos- 

sible, construed  as  to  make  them  effectual  pieces  of  legislation  'in  harmony 
with  common  sense  and  sound  reason'."  Hardman  v.  Collector  of  Taxes,  317 
Mass.  439,  442  (1945). 

The  general  effect  of  G.L.  c.54,  s.l08  is  to  make  checked  voting  lists  a  public 
record.  In  light  of  G.L.  c.66,  s.lO(a),  the  correct  interpretation  of  the  statute 
would  be  that  disclosure  of  the  list  includes  the  duty  of  furnishing  copies. 
Therefore,  the  requester  may  exercise  her  right  to  public  records  in  either 
manner. 

Finally,  the  custodian's  argument  that  copies  would  cause  great  inconvenience 
was  refuted  by  Lord  v.  Registrar  of  Motor  Vehicles,  347 Mass.  608,  612  (1964), 
which  ruled  that  inconvenience  does  not  relieve  a  custodian  of  his  duties. 

SPR  83/69 

Issue:  Requester  appealed  the  refusal  of  an  educational  collaborative  to  grant  access 
to  the  contract  and  letter  of  appointment  of  one  of  the  collaborative  employees. 

Held:  The  requested  records  do  not  fall  within  exemption  (c)  of  G.L.  c.4,  s.7(26),  the 
privacy  exemption,  and  are  public  except  for  a  section  revealing  a  phone  number. 

Rationale:  Prior  to  the  change  in  the  public  records  law  in  1973,  a  record  was  defined  as 

public  if  it  was  required  to  be  made  by  law  or  if  it  were  statutorily  public.  Un- 

der the  old  law,  G.L.  c.66,  S.17B  makes  contracts  such  as  the  Collaborative 's 
public.  After  the  public  records  law  was  changed  in  1973,  any  record  which 
was  public  prior  to  the  enactment  of  the  current  G.L.  c.4,  s.7(26)  was  still  a 
public  record. 

In  connection  with  this  determination,  exemption  (c)  was  examined.  Although 
it  was  decided  that  the  contract  and  appointment  records  were  personnel  data 
according  to  Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass. 

427,  438  (1983),  the  data  was  not  of  a  "personal"  nature  to  qualify  for  exemp- 
tion. Names  and  salaries  of  government  employees  as  included  in  the  requested 

records  are  not  private  facts.  Hastings  &  Sons  Publishing  Co.  v.  City  Treasurer 
of  Lynn,  374  Mass.  812,  818  (1978). 

Furthermore,  urjder  the  balancing  test  of  exemption  (c),  the  public  interest 

in  disclosure  of  this  data  outweighs  the  individual's  interest  in  privacy.  See 
Attorney  General  v.  Assistant  Commissioner  of  the  Real  Property  Department 
of  Boston,  380  Mass.  623,  625  (1980). 
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►eterminations 

SPR  83/36 

Issue:  The  requester,  a  state  employee  who  had  applied  for  two  positions  but  was  not 
appointed  to  either  position,  sought  the  names  of  the  persons  appointed,  the 

dates  they  were  appointed,  and  the  date  he  applied  for  the  positions.  The  De- 
partment of  Revenue  refused  to  give  him  access  to  this  information.  It  argued 

that  the  collective  bargaining  agreement  prohibited  the  Department  from  di- 
rectly communicating  with  a  grievant.  The  requester  in  this  case  had  filed  a 

grievance. 

Held:  The  requester's  status  as  a  grievant  does  not  affect  his  rights  under  the  public 
records  law.  G.L,  c.66,  s.lO(a)  gives  the  right  to  inspect  or  examine  a  public 
record  to  any  person,  therefore  the  identity  of  the  requester  is  not  relevant. 

Rationale:       G.L.  c.66,  s.lO(a)  gives  any  person  the  right  to  inspect  or  copy  a  public  record. 
Access  to  a  record  pursuant  to  the  public  records  law  rests  on  the  content  of 
the  record  regardless  of  the  circumstances  of  the  requester.  See  Bougas  u.  Chief 
of  Police  of  Lexington,  371  Mass.  59,  62  (1976). 

Exemption  (a),  which  excludes  records  that  are  exempt  by  statute,  does  not 
apply  since  neither  the  collective  bargaining  agreement  nor  G.L.  C.150E,  which 
governs  public  employee  labor  relations,  forbid  the  disclosure  of  grievance 

petitions. 

Exemption  (c),  the  privacy  exemption,  is  also  not  appHcable.  Under  exemption 

(c),  the  public  interest  in  disclosure  is  balanced  against  the  extent  of  the  inva- 
sion of  privacy.  The  privacy  interest  in  the  names  of  the  persons  appointed  and 

the  dates  appointed  is  minimal.  It  is  well  recognized  that  public  employees  have 

less  of  an  expectation  of  privacy  than  ordinary  citizens.  Hastings  &  Sons  Pub- 
lishing Company  v.  City  Treasurer  of  Lynn,  374  Mass.  812  (1978).  The  strong 

public  interest  is  shown  by  G.L.  c.7,  s.30,  which  provides  that  the  names,  desig- 
nations, and  dates  of  appointment  of  state  employees  are  public.  As  to  the 

dates  that  the  employee  applied  for  the  positions,  it  has  been  held  that  exemp- 
tion (c)  does  not  preclude  a  person  from  viewing  records  which  pertain  to  him. 

Crooker  v.  Foley,  No.  33785  (Suffolk  Sup.  Ct.  Feb.  28,  1980). 

Additionally,  neither  the  collective  bargaining  agreement  nor  G.L.  C.150E  con- 
tain any  language  expressly  forbidding  the  government  employer  from  commu- 

nicating directly  with  a  grievant. 

Since  none  of  the  information  requested  falls  within  any  of  the  exemptions  to 
the  public  records  law,  the  records  must  be  disclosed  to  the  requester  pursuant 
to  G.L.  c.66,  s.lO(a). 

11 





12 





jppellate  Court  Decis
ions 

Bougas  V.  Chief  of  Police  of  Lexington 
371  Mass.  59  (1970) 

Facts:  Plaintiffs  sought  access  to  a  police  investigatory  report  regarding  an  incident  be- 
tween the  plaintiffs  and  the  police.  This  incident  led  to  criminal  proceedings. 

The  Chief  of  Police  denied  the  plaintiffs'  request,  and  the  plaintiffs  filed  a  com- 
plaint in  Superior  Court  pursuant  to  G.L.  c.66,  s.lO.  The  judge  ruled  that  the 

documents  the  plaintiffs  sought  were  investigatory  materials  "necessarily  com- 
piled out  of  the  public  view  by  law  enforcement  officials"  and  that  disclosure 

would  prejudice  the  possibility  of  effective  law  enforcement  and  therefore 
exempt  from  disclosure  under  G.L.  c.4,  s.7(26)(f).  The  plaintiffs  appealed  to 
the  Appeals  Court. 

Issue:  Whether  the  police  investigatory  report  is  exempt  from  disclosure  by  G.L.  c.4, 
s.7(26)(f). 

Held:  No. 

Rationale:  Exemption  (f )  is  the  result  of  the  recognition  that  the  disclosure  of  certain  in- 
vestigatory materials  could  detract  from  effective  law  enforcement  thereby 

working  against  the  public  interest.  The  purposes  of  exemption  (f)  are  the 

avoidance  of  premature  disclosure  of  the  Commonwealth's  case  prior  to  trial, 
the  prevention  of  the  disclosure  of  confidential  investigative  techniques,  proce- 

dures, or  sources  of  information,  the  encouragement  of  individual  citizens  to 

come  forward  and  speak  freely  with  police  concerning  matters  under  investi- 
gation, and  the  creation  of  initiative  that  police  officers  might  be  completely 

candid  in  recording  their  observations,  hypotheses  and  interim  conclusions. 
Exemption  (f )  does  not  provide  a  blanket  exemption  for  records  kept  by  police 
departments.  An  agency  engaged  in  law  enforcement  cannot  rely  on  exemption 

(f )  to  shield  every  document  in  its  possession  from  public  disclosure.  The  inves- 
tigatory exemption  does  not  extend  to  every  document  placed  within  an  inves- 
tigatory file.  The  burden  is  on  the  agency  to  specifically  prove  that  a  certain 

document  falls  within  the  exemption. 

The  report  requested  constitutes  a  complete  account  of  police  investigatory 

efforts,  including  police  officers'  own  observations  of  the  incident  in  question, 
statements  made  by  witnesses,  information  obtained  from  other  sources,  some 
of  which  are  confidential,  and  leads  and  tips  to  be  pursued.  To  subject  such  a 

report  to  public  disclosure  would  "probably  so  prejudice  the  possibility  of 
effective  law  enforcement  that  such  disclosure  would  not  be  in  the  public  in- 

terest." G.L.  c.4,  s.7(26)(f).  Therefore  the  report  is  exempt  from  the  manda- 
tory disclosure  provisions  of  G.L.  c.66,  s.lO(a). 

I 
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Reinstein  v.  Police  Commissioner  of  Boston 
31^  Mass.  m  am) 

Facts:  The  requester  sought  access  to  records  from  the  Boston  Police  Department  con- 
cerning the  discharge  of  weapons  by  poUce  officers  during  the  period  of  1972 

to  1976.  The  Boston  Police  Department  denied  access  to  these  records  citing  a 

number  of  exemptions  under  G.L.  c.4,  s.7(26).  As  a  result,  the  requester  ap- 
pealed to  the  Supervisor  of  Public  Records  seeking  an  administrative  determina- 

tion as  to  whether  the  information  sought  was  subject  to  mandatory  disclosure 
pursuant  to  G.L.  c.66,  s.lO.  The  Supervisor  determined  that  the  records  were 
exempt  from  disclosure  because  they  contained  Criminal  Offender  Record  In- 

formation (CORI)  as  defined  in  G.L.  c.6,  s.l67  (and  see  s.l72)  and  so  were 

"specifically  ...  exempted  from  disclosure  by  statute,"  G.L.  c.4,  s.7(26)(a),  and 
were  further  exempt  because  they  contained  investigatory  materials.  Id.,  (f). 
The  requester  then  brought  an  action  in  Superior  Court  to  gain  access  to  the 
records.  Upon  cross-motions  for  summary  judgment,  a  judge  of  the  Superior 
Court  denied  all  relief  and  directed  entry  of  judgment  for  the  defendants.  The 
requester  appealed  and  the  Supreme  Judicial  Court  took  the  case  on  their  own 
motion. 

Issue:  Whether  the  requester  may  be  entitled  to  access  to  some  parts  of  the  records 
even  though  portions  of  the  same  document  may  fall  within  the  confines  of  an 
exemption  of  G.L.  c.4,  s.7(26). 

Held:  Yes. 

Rationale:  The  Court  first  noted  that  none  of  the  exemptions  discussed  (exemption  (a), 
the  privacy  exemption  (c),  and  the  investigatory  exemption  (f))  operate  as  a 
blanket  exemption  from  disclosure  of  all  information  contained  in  records  of 
the  Boston  Police  Department  relating  to  the  discharge  of  firearms  by  officers. 
Instead,  in  considering  exemption  (f),  the  court  found  that  the  statute  invited 

a  case-by-case  consideration  of  whether  access  "would  probably  so  prejudice 
the  possibility  of  effective  law  enforcement  that  such  disclosure  would  not  be 

in  the  public  interest...  ."  The  Court  further  noted  that  the  statute  requires  any 
non-exempt  "segregable  portion"  of  a  public  record  to  be  disclosed.  A  discus- 

sion followed  on  the  procedures  to  be  used  in  determining  whether  and  to  what 
extent  records  may  be  exempted  from  disclosure  when  the  claims  of  exemption 
by  the  custodian  are  not  otherwise  verifiable.  The  Court  suggested  that  a  judge 
should  rely  on  in  camera  inspections  to  a  limited  extent,  and  on  indexing  of 
records  with  detailed  justifications  by  the  custodian  for  any  non-disclosure. 
The  Court  then  reversed  the  judgment  for  further  proceedings  below. 
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ppellate  Court  Decisions 

\  

Hastings  &  Sons  Publishing  Co.  v.  City  Treasurer  of  Lynn 
374  Mass.  812  (1978) 

Facts: 

Issue: 

Held: 

Rationale: 

The  plaintiff  requested  the  defendant,  the  treasurer  of  Lynn,  to  disclose  the 
base  salaries  and  overtime  payments  for  the  calendar  year  1975  of  all  persons 

employed  by  the  City  of  Lynn.  The  treasurer  refused  to  comply  with  the  re- 
quest because  there  was  an  outstanding  prehminary  injunction  prohibiting 

him  from  disclosing  the  payroll  records  of  members  of  the  Lynn  Police  Depart- 
ment. The  plaintiff  filed  a  complaint  in  Superior  Court  pursuant  to  G.L.  c.66, 

s.lO.  The  trial  judge  joined  the  police  as  parties  defendant  so  that  they  could 

assert  any  enforcable  right  of  privacy.  The  judge  revoked  the  preliminary  in- 
junction and  ordered  the  treasurer  to  disclose  the  requested  records  to  the  plain- 

tiff. The  policemen  appealed  to  the  Appeals  Court. 

Whether  the  payroll  records  of  municipal  employees  are  exempt  from  disclo- 
sure by  G.L.  c.4,  s.7(26)(c). 

No. 

Although  an  employee  may  not  want  his  or  her  salary  publicized,  such  informa- 

tion does  not  constitute  "intimate  details  of  a  highly  personal  nature."  Getman 
u.  NLRB,  450  F.2d.  670,  675  (D.C.  Cir.  1971).  Names  and  salaries  of  municipal 
employees  are  not  the  kind  of  private  facts  that  the  Legislature  intended  to 

exempt  from  mandatory  disclosure.  It  has  been  recognized  that  municipal  em- 
ployees are  subject  to  restrictions  and  regulations  not  affecting  private  employ- 

ers. See  Boston  Police  Patrolmen 's  Association  v.  Boston,  367 Mass.  368  (1975); 
Milton  V.  Civil  Service  Commission,  365  Mass.  368  (1974).  Even  if  disclosure  of 
the  payroll  records  of  municipal  employees  would  infringe  upon  the  right  of 
privacy,  the  right  of  the  public  to  know  what  its  public  servants  are  paid  must 

prevail.  Since  the  public's  right  to  know  outweighs  the  privacy  interest,  exemp- 
tion (c)  is  not  applicable.  Therefore  the  plaintiff  is  entitled  to  have  access  to 

the  payroll  records  which  include  the  name,  address,  base  pay,  overtime  pay, 
miscellaneous  payments,  and  gross  pay  of  municipal  employees,  pursuant  to 
G.L.  c.66,  s.lO(a). 
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If  you  or  anyone  on  your  staff  is  interested  in  receiving  copies  of  The  Review,  publisiied 

quarterly,  please  detach  the  order  form  below  or  call  the  Division  of  Public  Records  at 

(617)  727-2832  to  reserve  a  free  subscription. 
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THE  REVIEW 

Freedom  of  Information  Act Volume  2,  Number  2 APRIL  1984 

I  would  like  to  take  this  opportunity  to  thank  you  for  your  overwhelming 

response  to  our  quarterly  publication,  The  Review.  The  Public  Records  Division 

of  the  Secretary  of  State's  Office  is  pleased  to  provide  you  with  the  fourth  issue. 

The  Review,  a  summary  of  determinations,  appellate  court  decisions,  and 

other  pertinent  information  concerning  public  records,  is  currently  mailed  with- 

out charge  to  300  citizens  of  the  Commonwealth.  Since  the  mailing  list  has 

grown  to  such  a  large  number,  we  have  found  it  necessary  to  limit  the  number 

of  copies  sent  to  an  organization  to  three  (3).  You  are  free  to  reproduce  the 

publication  on  your  own,  however. 

The  full  text  of  each  determination  found  in  The  Review  may  be  obtained 

from  the  Public  Records  Division.  Further  information  on  the  public  records 

laws,  G.L.  C.66,  s.lO  and  G.L.  c.4,  s.7(26),  and  the  Public  Records  Access  Regu- 

lations, 950  C.M.R.  32.00,  is  also  available  by  contacting  the  Division.  This  issue 

of  The  Review  includes  a  cumulative  subject  index  encompassing  all  determina- 

tions from  the  July,  1983,  issue  to  the  present  one. 

We  appreciate  your  interest  in  public  records  access  and  hope  The  Review 

continues  to  provide  you  with  useful  information. 

Sincerely, 

James  W.  Igoe 

Supervisor  of  Public  Records 
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Determinations 

SPR  83/165 

Issue:  Requester  sought  a  determination  as  to  whether  the  bank  statements  and  daily 
cash  balances  of  a  town  are  public  records. 

Held:  The  bank  statements  and  cash  balances  are  public  records  within  the  meaning 
of  G.L.  C.4,  s.7(26). 

Rationale:  Exemption  (d)  provides  a  limited  executive  privilege  for  data  relating  to  the  de- 
velopment of  government  policy.  To  be  included  as  part  of  the  exempted  delib- 

'  erative  process,  the  data  must  make  recommendations  or  express  opinions  on 
legal  or  policy  matters.  Vaughn  v.  Rosen,  523  F.  2d.  1136, 1144  (D.C.  Cir.  1975). 
Its  application  is  limited  to  those  matters  in  which  the  author  has  a  reasonable 

.  expectation  of  confidentiality,  without  which  he  or  she  would  be  unwilling  to 
express  ideas  fully  and  com.pletely.  Purely  factual  material  is  not  included  with- 

in the  exemption.  Environmental  Protection  Agency  v.  Mink,  410  U.S.  73  (1972). 

The  cash  balances  and  bank  statements  of  a  town  are  not  part  of  the  develop- 
ment of  governmental  policy.  The  requested  records  consist  of  purely  factual 

material.  Therefore,  the  cash  balances  and  bank  statements  do  not  fall  within 
exemption  (d)  nor  any  other  exemption  to  the  public  records  law. 

SPR  83/125 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  the  current 
employment  status  of  individuals  applying  for  a  public  position  as  held  by  the 
Board  of  Regents. 

Held:  This  information  is  exempt  from  disclosure  under  G.L.  c.4,  s.7(26)  exemption 
(c),  the  privacy  exemption. 

Rationale:  Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  In  Globe  the  Court 

held  that  "medical  and  personnel  files  or  information  are  absolutely  exempt 
from  disclosure  where  the  files  or  information  are  of  a  personal  nature  and  re- 

late to  a  particular  individual."  388  Mass.  at  438.  In  order  for  this  information 
to  be  exempt  under  exemption  (c),  it  must  meet  the  criteria  outlined  in  Globe. 

The  first  and  third  criteria  are  easily  met  in  this  case.  In  State  v.  Hernandez, 
556  P.  2d.  1174,  1175  (N.M.  1976),  the  Court  held  that  the  selection  of  ap- 

plicants and  applications  were  integrally  related  to  the  personnel  process.  Ad- 
ditionally, the  requested  information  relates  to  specific  individuals. 

The  remaining  inquiry  is  whether  such  information  is  of  a  "personal  nature." 
In  United  States  Department  of  State  v.  Washington  Post  Co.,  102  S.  Ct.  1957, 
1961  at  N.4  (1982),  the  Court  utilized  the  standard  of  whether  disclosure  of 

the  record  could  harm  the  subject  to  determine  if  the  record  was  "personal." 
It  was  determined  that  the  disclosure  of  the  fact  that  an  individual  is  seeking 
a  career  change  could  be  harmful.  Moreover,  such  a  disclosure  could  also  harm 

the  applicant's  ability  to  function  effectively  in  his  or  her  current  employment 
position.  Accordingly,  the  requested  information  was  found  to  be  exempt  from 
mandatory  disclosure  under  exemption  (c). 
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SPR  83/131 

Issue:  Requester  sought  an  advisory  opinion  as  to  whether  work  papers  used  by  a 
town  Board  of  Assessors  in  developing  fair  market  valuation  figures  for  residen- 

tial improvements  are  public  records. 

Held:  The  work  papers  of  assessors  are  public  records  within  the  meaning  of  G.L.  c.4, 
s.7(26). 

Rationale:  The  town  Board  of  Assessors  compiled  the  work  papers  in  its  determination  of 

fair  market  values  and  therefore,  the  papers  requested  fall  within  the  "made  or 
received"  requirement  of  G.L.  c.4,  s.7(26).  Exemption  (d)  provides  a  limited 
executive  privilege  for  data  relating  to  the  development  of  government  policy. 
To  be  included  as  part  of  the  exempted  deliberative  process,  the  data  must 
make  recommendations  or  express  opinions  on  legal  or  policy  matters.  Vaughn 
V.  Rosen,  523  F.  2d.  1136,  1144  (D.C.  Cir.  1975)-.  It  explicitly  does  not  include 
purely  factual  matters  used  in  the  formulation  of  policy  positions.  Environmen- 

tal Protection  Agency  v.  Mink,  410  U.S.  73,  89;  93  S.  Ct.  827,  837  (1973). 

The  work  papers  consist  of  the  Board's  factoring  system  in  determining  fair 
market  value.  From  the  statistical  analysis  a  recommended  valuation  is  deter- 

mined. The  work  papers  consist  of  purely  factual  and  mathematical  materials 
which  do  not  fall  within  exemption  (d).  Accordingly,  the  work  papers  of  a 
Board  of  Assessors  are  public  records  within  the  meaning  of  G.L.  c.4,  s.7(26). 

SPR  83/94 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  the  list 
of  names  of  applicants  for  the  position  of  president  of  a  community  college. 

Held:  The  list  is  exempt  from  disclosure  under  G.L.  c.4,  s.7(26)  exemption  (c),  the 
privacy  exemption. 

Rationale:  Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  News- 
paper Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  In  the  Globe 

case,  the  Court  held  that  "medical  and  personnel  files  or  information  are  ab- 
solutely exempt  from  mandatory  disclosure  where  the  files  or  information 

are  of  a  personal  nature  and  relate  to  a  particular  individual."  388  Mass.  at 
438.  In  order  for  the  requested  data  to  be  exempt  under  exemption  (c)  it 
must  be  personnel  information  of  a  personal  nature  related  to  a  specific  in- 
dividual. 

The  screening  of  applicants  is  integrally  related  to  the  personnel  process.  See 

State  V.  Hernandez,  556  P.  2d.  1174  (N.M.  1976).  "Information  of  a  personal 
nature"  has  been  interpreted  to  mean  information  that  would  not  normally 
be  shared  with  strangers.  See  Morrison  v.  School  District  48,  Washington 
County,  631  P.  2d.  786,  789  (Ore.  App.  1981)  (interpretation  of  Oregon  stat- 

ute). The  identification  of  an  individual  as  an  applicant  for  the  position  of 
college  president  reveals  that  the  person  is  actively  pursuing  a  career  change. 
It  was  determined  that  such  information  is  of  a  personal  nature,  relates  to  a 
particular  individual  and  is  within  the  meaning  of  personnel  information. 
Accordingly,  the  requested  information  was  found  to  fall  within  the  confines 
of  exemption  (c). 

2 



i 



Determinations 

SPR  84/11 

Issue:  Requester  sought  access  to  student  evaluations  of  the  coaching  staff  held  by  a 
local  high  school. 

Held:  The  evaluations  are  exempt  from  disclosure  under  G.L.  c,4,  s.7(26),  exemption 
(c),  the  privacy  exemption. 

Rationale:  Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  The  first  clause  is  dis- 

positive of  this  appeal.  In  the  case  of  Connolly  v.  Bromery,  15  Mass.  App.  Ct. 
661  (1983),  the  Court  held  that  student  evaluations  of  University  of  Massachu- 

setts professors  were  personnel  information  of  a  personal  nature  and  as  such 
were  absolutely  exempt  from  public  disclosure.  15  Mass.  App.  Ct.  at  664.  Ac- 

cordingly, the  students'  evaluations  of  the  coaching  staff  are  personnel  infor- 
mation of  a  personal  nature  and  therefore  are  exempt  from  mandatory  disclo- 

sure by  exemption  (c). 

SPR  83/156 

Issue:  Requester  sought  a  determination  as  to  whether  the  names  and  addresses  of 
individuals  receiving  low  interest  mortgage  loans  through  the  Massachusetts 
Housing  Finance  Agency  are  public  records  within  the  meaning  of  G.L.  c.4, 
s.7(26). 

Held:  The  records  sought  are  not  public  records.  They  are  exempt  from  disclosure 
pursuant  to  G.L.  c.4,  s.7(26)(c),  the  privacy  exemption. 

Rationale:  Analysis  under  exemption  (c)  requires  that  the  seriousness  of  any  invasion  of 

privacy  be  balanced  against  the  public  right  to  know.  Attorney  General  v.  Col- 
lector of  Lynn,  377  Mass.  151  (1979).  The  Supreme  Judicial  Court  has  stated 

that  "the  public  right  to  know  should  prevail  unless  disclosure  would  publicize 
'intimate  details'  of  a  'highly  personal  nature.'  ''Attorney  General  u.  Assistant 
Commissioner  of  the  Real  Property  Department  of  Boston,  380  Mass.  623,  626 
(1980).  Although  there  is  a  strong  public  interest  in  the  expenditure  of  public 
monies  by  public  officials,  this  interest  is  outweighed  by  the  strong  privacy  in- 

terests in  the  information  sought.  Disclosure  of  the  names  of  the  mortgage 
recipients  would  reveal  the  income  levels  of  the  recipients.  Despite  the  fact  that 
it  would  be  the  income  range  of  the  recipients  that  would  be  revealed  as  op- 

posed to  their  exact  income,  such  information  is  not  the  kind  of  information 
an  individual  would  readily  divulge  to  a  stranger.  The  recipients  held  a  genuine 
expectation  of  confidentiality  in  applying  for  and  receiving  the  mortgages. 
Their  public  identification  as  recipients  could  cause  embarrassment  to  them. 
Attorney  General  v.  Collector  of  Lynn,  377  Mass.  151  (1979).  It  is  precisely 

this  type  of  private  fact  that  constitutes  an  "intimate  detail"  of  a  person's  life, 
the  disclosure  of  which  would  constitute  a  serious  invasion  of  personal  privacy. 
Hastings  and  Sons  Publishing  Co.  v.  City  Treasurer  of  Lynn,  374  Mass.  812,  818 
(1978).  Therefore,  because  of  the  applicability  of  exemption  (c),  the  names 
and  addresses  of  low  interest  mortgage  recipients  are  not  subject  to  the  disclo- 

sure provisions  of  G.L.  c.66,  s.lO. 
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SPR  83/146 

Issue:  Requester  sought  access  to  residential  data  collection  cards  held  by  the  town 
Board  of  Assessors. 

Held:  Exemption  (c)  does  not  apply  to  the  residential  data  collection  cards  held  by 
the  assessors.  These  cards  are  therefore  public  records  subject  to  the  mandatory 
disclosure  provisions  of  G.L.  c.66,  s.lO. 

Rationale:  In  Attorney  General  v.  Board  of  Assessors  of  Woburn,  375  Mass.  430  (1978), 
the  Court  held  that  field  assessment  cards  prepared  by  a  private  contractor  to 
assist  a  town  in  reassessing  real  property  values  were  public  records.  The  field 
assessment  cards  are  substantially  identical  to  the  residential  data  collection 
cards.  Both  contain  a  record  of  ownership  and  addresses  of  the  properties,  phy- 

sical characteristics  of  the  building  and  property,  building  expenses,  and  the 
value  associated  with  each  property.  In  the  Woburn  case,  the  Court  stated  that 

any  consideration  of  exemption  (c)  in  respect  to  these  records  was  "irrelevant." 
Woburn,  at  433.  Additionally,  under  the  State  Building  Code  Regulations,  780 
C.M.R.  108.7,  records  containing  the  same  basic  data  are  required  to  be  made 

available  for  public  inspection.  Accordingly,  the  requested  records  were  deter- 
mined to  be  public  records  and  are  therefore  subject  to  the  mandatory  disclo- 

sure provisions  of  G.L.  c.66,  s.lO. 

SPR  83/159 

Issue:  Whether  the  monthly  operational  reports  submitted  by  a  hazardous  waste  treat- 
ment facility  to  the  Department  of  Environmental  Quality  Engineering  are  pub- 

lic records. 

Held:  Exemptions  (a)  and  (g)  are  not  applicable  to  these  reports,  therefore  making 
them  public  records. 

Rationale:  Pursuant  to  G.L.  c.21C,  s.l2,  the  Commissioner  may  classify  records  submitted 
to  DEQE  as  confidential  if  he  or  she  determines  that  they  relate  to  secret  pro- 

cesses, methods  of  manufacture,  or  production  or  that  disclosure  would  divulge 
a  trade  secret.  The  Commissioner  determined  that  the  reports  were  not  confi- 

dential pursuant  to  G.L.  c.21C,  s.l2,  therefore  exemption(a),  which  exempts 
from  disclosure  records  that  are  made  exempt  by  statute,  is  not  applicable  to 
these  reports. 

Exemption  (g),  which  exempts  trade  secrets  or  commercial  or  financial  infor- 
mation voluntarily  provided  to  an  agency  for  use  in  developing  governmental 

policy,  was  also  considered.  These  reports  were  required  to  be  filed,  therefore 
exemption  (g)  is  not  applicable  to  these  records  because  they  were  not  volun- 

tarily provided. 
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Determinations 

SPR  83/174  and  83/180 

Issue:  Requester  sought  copies  of  a  summary  of  an  autopsy  report. 

Held:  Autopsies  are  public  records  and  do  not  fall  within  the  confines  of  exemption 
(c),  the  privacy  exemption. 

Rationale:  Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  The  controverted  rec- 

ord was  examined  under  both  clauses.  The  first  clause  was  found  to  be  inapplic- 
able as  autopsies  cannot  be  considered  medical  files  or  information.  This  deter- 

mination is  based  on  the  fact  that  the  underlying  goal  of  the  medical  file  exemp- 
tion is  to  preserve  and  protect  the  integrity  of  the  doctor-patient  relationship. 

As  this  relationship  is  no  longer  present  after  death,  it  does  not  require  any  fur- 
ther protection. 

It  was  also  determined  that  the  second  clause  of  exemption  (c)  did  not  apply  to 

autopsy  reports.  It  is  a  well-established  principle  that  an  individual's  common 
law  right  to  privacy  is  a  personal  right  which  ceases  at  death.  The  second 
clause  will  therefore  not  apply  to  autopsy  information  as  the  decedent  no  longer 
has  any  privacy  rights.  Accordingly,  the  requested  document  is  not  exempt 
under  exemption  (c).  This  information  is  therefore  a  public  record  subject  to 
the  mandatory  disclosure  provisions  of  G.L.  c.66,  s.lO. 

SPR  83/166  and  83/170 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  records  status  of  the  Board 

of  Appeals'  findings  and  orders  as  maintained  by  the  Merit  Rating  Board. 

Held:  The  requested  record  is  not  a  public  record  pursuant  to  G.L.  c.4,  s.7(26)  be- 
cause of  the  applicablility  of  exemption  (a). 

Rationale:  G.L.  c.6,  s.l83  specifically  indicates  that  information  maintained  by  the  Merit 
Rating  Board  cannot  be  disseminated  for  other  than  motor  vehicle  purposes. 
This  is  clearly  evidenced  by  the  criminal  penalties  that  flow  from  the  unauthc 

rized  dissemination  of  the  Board's  files  to  anyone  other  than  an  insurance  com- 
pany as  provided  in  the  statute. 

The  information  concerning  the  Board  of  Appeals'  findings  and  orders  is  com- 
piled and  gathered  by  the  Merit  Rating  Board  to  facilitate  and  implement  the 

continued  operation  of  merit  rating  with  respect  to  motor  vehicle  insurance. 
Therefore,  G.L.  c.6,  s.l83  proscribes  the  disclosure  of  this  information,  and  the 
findings  and  orders  of  the  Board  of  Appeals  maintained  by  the  Merit  Rating 
Board  are  not  public  records  pursuant  to  G.L.  c.4,  s.7(26)(a). 





SPR  84/20 

Issue:  Requester  sought  copies  of  daily  police  logs  containing  the  names  and  addresses 
of  burglary  victims. 

Held:  Daily  police  logs  are  public  records  under  G.L.  c.41,  s,98F. 

Rationale:  G.L.  c.41,  s,98F  provides  that  all  entries  in  daily  logs  maintained  in  chronologi- 
cal order  are  public  records,  unless  otherwise  provided  by  law.  Examples  of 

those  portions  that  are  exempted  from  disclosure  by  law  are  information  con- 
cerning rape  and  related  offenses  (G.L.  c.41,  s.97D)  and  information  concerning 

juveniles  (G.L.  c.119,  s.60A  and  G.L.  c.l20,  s.21).  Information  relating  to  bur- 
glary victims  is  not  exempt  from  disclosure. 

SPR  83/154 

Issue:  Requester  sought  access  to  all  records,  reports,  memoranda,  photographs  and 
any  other  documents  which  referred  to  him  by  name  in  the  custody  of  the 
Department  of  Public  Safety. 

Held:  Records  reflecting  CORI  information  were  exempt  from  mandatory  disclosure 

under  exemption  (a).  Other  documents  that  contained  officers'  hypotheses,  in- 
vestigative techniques  and  confidential  sources  were  exempt  under  exemption 

(f),  the  investigatory  exemption. 

Rationale:  Working  derivatively  through  exemption  (a),  the  Criminal  Offender  Record  In- 
formation (CORI)  statute  (G.L.  c.6,  s.l67  et.  seq.)  exempts  from  disclosure 

records  which  are  compiled  by  a  criminal  justice  agency  which  concern  an  iden- 
tifiable individual  and  relate  to  the  nature  or  disposition  of  a  criminal  charge. 

Accordingly,  this  statute  exempted  from  disclosure  those  records  in  the  reques- 
ter's file  which  fit  the  definition  of  CORI.  This  included  visitation  information 

relative  to  an  incarcerated  individual,  photographs  and  fingerprints  of  arrested 

individuals,  and  bond  forms.  The  requester  was  directed  to  contact  the  Crimi- 
nal History  Systems  Board  to  obtain  any  CORI  information  of  which  he  was 

the  subject. 

Another  exemption  considered  was  exemption  (f),  the  investigatory  exemption. 

The  purpose  of  this  exemption  is  to  provide  protection  for  those  law  enforce- 
ment activities  which  require  a  cloak  of  confidentiality  to  succeed.  The  exemp- 

tion aims  at  "the  avoidance  of  premature  disclosure  of  the  Commonwealth's 
case  prior  to  trial,  the  prevention  of  the  disclosure  of  confidential  investigative 
techniques,  procedures,  or  sources  of  information,  the  encouragement  of  indiv- 

idual citizens  to  come  forward  and  speak  freely  with  police  concerning  matters 
under  investigation,  and  the  creation  of  initiative  that  police  officers  might  be 

completely  candid  in  recording  their  observations,  hypotheses,  and  interim  con- 

clusions." Bougas  V.  Chief  of  Police  of  Lexington,  371  Mass.  59,  62  (1976), 
cited  with  approval  in  Reinstein  v.  Police  Commissioner  of  Boston,  378  Mass. 
281,  284  (1978).  The  file  contained  clear  examples  of  what  the  Court  intended 
to  protect  in  Bougas,  supra.  This  included  investigatory  reports  containing  of- 

ficers' observations  and  hypotheses,  specific  references  to  surveillance  and  in- 
vestigatory techniques,  references  to  confidential  sources  of  information,  and 

investigatory  reports  from  cases  not  yet  closed.  Accordingly,  this  information 
was  found  to  be  exempt  from  mandatory  disclosure  under  exemption  (f),  the 
investigatory  exemption. 
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Determinations 

SPR  84/24 

Issue:  Requester  sought  an  advisory  opinion  as  to  whether  the  former  addresses  of 
housing  authority  tenants  are  public  records. 

Held:  The  former  addresses  of  housing  authority  tenants  are  not  public  records 
subject  to  the  disclosure  provision  of  G.L.  c,66,  s.lO  because  of  the  applica- 

bility of  exemption  (c). 

Rationale:  Analysis  under  exemption  (c)  requires  that  the  seriousness  of  any  invasion  of 
privacy  be  balanced  against  the  public  right  to  know.  Attorney  General  v. 
Collector  of  Lynn,  377  Mass.  151  (1979).  Although  there  is  a  strong  public 
interest  in  the  expenditures  of  public  monies  by  public  officials,  this  interest 
is  outweighed  by  the  strong  privacy  interest  in  the  information  sought.  The 
Supreme  Judicial  Court  has  recently  held  that  information  concerning  the 
whereabouts  of  an  individual  who  is  receiving  government  aid  constitutes  an 
unwarranted  invasion  of  privacy  when  this  information  is  given  in  exchange 
for  such  aid.  Torres  v.  Attorney  General,  391  Mass.  1,  10  (1984).  Moreover, 
the  expectation  of  the  individual  was  found  to  be  a  factor  in  determining 
whether  disclosure  of  information  might  be  an  invasion  of  privacy.  The  housing 
authority  tenants  submitted  the  background  information  appearing  on  their 
housing  applications  for  the  sole  purpose  of  receiving  housing  benefits.  There 
was  a  reasonable  expectation  that  this  information  would  not  be  disclosed  pub- 

licly or  made  available  to  other  agencies  without  their"  consent.  Release  of  their 
former  addresses  would  constitute  an  unwarranted  invasion  of  privacy  because 
it  would  result  in  the  identification  of  an  individual  as  recipient  of  government 
aid.  Therefore,  exemption  (c)  is  applicable  to  the  disclosure  of  the  former 
addresses  of  housing  tenants  and  that  information  is  not  subject  to  the  disclo- 

sure provision  of  G.L.  c.66,  s.lO. 

SPR  83/164 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  records  status  of  recom- 
mendations submitted  to  a  town  by  an  accounting  firm,  pursuant  to  an  audit. 

Held:  The  recommendations  constituted  an  audit  report  which  is  an  integral  part  of 
an  audit.  Audits  are  public  records  pursuant  to  the  Acts  of  1973,  c.1050,  s.4 
which  expanded  the  definition  of  a  public  record. 

Rationale:  Prior  to  1973  a  public  record  was  either  any  record  required  by  law  to  be  made 
or  received  for  filing  or  any  record  specifically  made  public  by  statute.  G.L. 
c.66,  S.17B  provided  that  audits  were  public  records.  In  1973  the  definition  of 
a  public  record  was  expanded  to  include  all  data  held  by  the  government  unless 
it  fell  within  a  specific  exemption.  Although  G.L.  c.66,  S.17B  was  repealed 
upon  the  enactment  of  the  broader  definition  of  public  records,  the  legislature 
specified  that  any  record  that  was  public  prior  to  this  enactment  would  remain 

public.  St.  1973,  c.1050,  s.6;  Hastings  and  Sons  Publishing  Co.  u.  City  Treas- 
urer of  Lynn,  374  Mass.  812,  816  (1978).  Therefore,  audits,  which  were 

specifically  designated  public  records  prior  to  1973,  remain  public  under  the 
broader  definition  found  in  G.L.  c.4,  s.7(26). 
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SPR  83/193 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  telephone 
call  records  made  in  the  course  of  a  police  investigation. 

Held:  The  last  four  digits  of  the  telephone  numbers  of  persons  called  pursuant  to  a 
police  investigation  fall  within  exemption  (f)  of  G.L.  c.4,  s.7(26). 

Rationale:  One  of  the  purposes  of  exemption  (f ),  the  investigatory  exemption,  is  to  encour- 
age private  citizens  to  come  forward  and  supply  information  to  the  police  pur- 

suant to  matters  under  investigation.  Bougas  v.  Chief  of  Police  of  Lexington, 
371  Mass.  59  (1976).  Telephone  numbers,  to  the  extent  that  they  reveal  the 
identities  of  persons  called  in  the  course  of  an  investigation  by  the  police  de- 

partment, clearly  fall  within  the  purposes  of  exemption  (f )  as  disclosure  of  the 
identities  of  such  persons  would  serve  to  inhibit  both  present  and  future  law 
enforcement  efforts.  Since  the  identities  of  persons  called  can  only  be  ascer- 

tained by  the  area  code  and  the  complete  seven  digit  telephone  number,  de- 
leting only  the  last  four  digits  from  the  records  will  sufficiently  protect  the 

identities  of  such  persons. 

SPR  84/04 

Issue:  Requester  sought  access  to  a  statement  of  revenue  and  expenses  for  cable  tele- 
vision companies  as  held  by  the  Massachusetts  Cable  Television  Commission. 

Held:  The  records  sought  fall  within  exemption  (a)  of  G.L.  c.4,  s.7(26)  and  there- 
fore are  exempt  from  disclosure. 

Rationale:  Exemption  (a),  which  excludes  records  that  are  exempt  from  disclosure  by  stat- 
ute, is  applicable.  G.L.  C.166A,  s.8  specifically  mandates  that  this  information, 

required  to  be  filed  with  the  Commission,  is  for  official  use  only.  Therefore, 
this  statute  prohibits  the  disclosure  of  these  records  to  the  public.  Accordingly, 
these  records  fall  within  exemption  (a)  of  G.L.  c.4,  s.7(26)  and  therefore  are 
exempt  from  disclosure. 

SPR  84/14 

Issue: 

Held: 

Rationale: 

Requester  sought  an  advisory  opinion  on  whether  a  school  committee  may  re- 
quire its  members  to  file  particular  forms  in  order  to  obtain  access  to  public 

records. 

A  record  custodian  may  not  establish  procedures  for  obtaining  access  to  public 

records  which  infringe  upon  a  requester's  rights  of  access  as  provided  for  in  950 
C.M.R.  32.05  of  the  Public  Records  Access  Regulations. 

An  individual's  right  of  access  to  public  records  is  granted  by  G.L.  c.66,  s. 10(a). 
This  statute  provides  access  to  "any  person."  Accordingly,  a  person's  status  as  a 
public  official  is  irrelevant  in  determining  whether  he  or  she  is  entitled  to  have 
access  to  public  records. 

G.L.  c.66,  S.10  and  950  C.M.R.  32.05  establish  the  basic  framework  under 
which  a  record  requester  and  a  record  custodian  must  operate.  A  custodian 
may  not  impose  any  public  records  access  procedures  which  are  in  excess  of 
that  permitted  by  950  C.M.R.  32.05. 
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Determinations 

SPR  83/145 

Issue:  What  is  the  maximum  fee  that  a  record  custodian  may  charge  for  providing 
copies  of  a  public  record? 

Held:  The  maximum  fee  that  may  be  charged  for  copies  of  public  records  is  $  .20  per 
page.  950  C.M.R.  32.06(a). 

Rationale:  The  custodian  charged  $  .25  per  page  for  copies  of  public  records.  This  fee  was 
based  on  a  town  ordinance  passed  pursuant  to  G.L.c.262,s..34(65).  This  author- 

ity, however,  was  extinguished  by  the  provisions  of  chapter  1050  of  the  Acts 
of  1973,  which  repealed  G.L.  c.262,  s. 34(65).  Accordingly,  the  Attorney  Gen- 

eral stated  that  the  Supervisor  of  Public  Records'  fee  schedule  promulgated 
under  G.L.  c.66,  s.lO  governs  the  fees  which  may  be  assessed  for  copies  of  mu- 

nicipal public  records.  Op.  Atty.  C^en.  77/78-10.  The  validity  of  the  fee  sched- 
ule promulgated  by  the  Supervisor  of  Public  Records  was  upheld  in  Supervisor 

of  Public  Records  v.  City  Clerk  of  Revere,  No.  25859  (Suffolk  Super.  May  10, 
1983).  Therefore,  the  maximum  a  custodian  may  charge  is  $  .20  per  page  for 
photocopies  of  public  records. 

SPR  84/22 

Issue: 

Held: 

Rationale: 

Requester  sought  a  copy  of  the  results  obtained  from  a  Breathalyzer  test  ad- 
ministered to  a  specific  individual. 

The  results  of  a  Breathalyzer  test  are  exempt  from  disclosure  by  exemption  (c), 
the  privacy  exemption. 

In  determining  whether  a  record  falls  within  the  second  clause  of  exemption  (c), 

the  public's  right  to  know  is  weighed  against  the  privacy  interest  which  may  be 
harmed  by  disclosure.  The  public's  right  to  know  should  prevail  unless  disclo- 

sure would  publicize  "intimate  details  of  a  highly  personal  nature."  See  Attor- 
ney General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of 

Boston,  380  Mass.  623,  625  (1980).  In  Attorney  General  v.  Assistant  Commis- 

sioner, 380  Mass.  at- 626,  the  Court  cited  "alcoholic  consumption"  as  an  exam- 
ple of  an  intimate  detail.  Since  the  results  of  a  Breathalyzer  test  relate  to  the 

fact  of  alcoholic  consumption,  which  is  an  intimate  detail,  it  would  constitute 

an  invasion  of  an  individual's  privacy  to  release  them.  Accordingly,  the  results 
of  a  Breathalyzer  test  fall  within  exemption  (c)  and  are  not  subject  to  manda- 

tory disclosure. 
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SPR  84/09 

Issue: 

Held: 

Rationale: 

SPR  84/40 

Issue: 

Held: 

Rationale: 

Requester  sought  an  advisory  opinion  on  the  public  record  status  of  the  age 
and  sex  of  public  employees. 

The  sex  and  age  of  public  employees  are  not  exempt  from  disclosure  by  exemp- 
tion (c)  and  therefore  are  public  records. 

Medical  and  personnel  files  or  information  are  absolutely  exempt  from  manda- 
tory disclosure  where  they  are  of  a  personal  nature  and  relate  to  a  particular  in- 

dividual. See  Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass.  427, 
438  (1983).  The  information  requested  is  personnel  information  and  it  relates 
to  specific  individuals.  However,  this  information  is  not  sufficiently  personal 
to  bring  it  within  the  protection  of  exemption  (c).  Public  employees  have  a 
lesser  expectation  of  privacy  than  ordinary  citizens.  See  Hastings  and  Sons  Pub- 

lishing Co.  V.  City  Treasurer  of  Lynn,  374  Mass.  812  (1978).  An  individual's 
sex  and  age  may  be  found  on  other  public  records  such  as  birth  certificates.  See 

G.L.  c.  46,  s.  1  and  Attorney  General  v.  Collector  of  Lynn,  377  Mass.  151,  157- 
158  (1979).  Therefore,  the  sex  and  age  of  public  employees  are  not  exempt 
from  disclosure  by  exemption  (c). 

Requester  sought  an  advisory  opinion  concerning  the  public  record  status  of 
the  W-2  forms  for  members  of  the  town  police  department. 

The  privacy  exemption,  exemption  (c),  applies  to  some  portions  of  the  forms 
and  these  portions  are  therefore  exempt  from  mandatory  disclosure  under 
G.L.  c.66,  s.lO. 

Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  News- 
paper Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  The  second 

clause  is  dispositive  of  this  case.  When  determining  whether  a  record  falls  with- 

in the  second  clause  of  the  privacy  exemption,  the  public's  right  to  know  must 
be  balanced  against  the  individual's  privacy  interests  which  may  be  harmed  by 
disclosure.  Attorney  General  v.  Assistant  Commissioner  of  the  Real  Property 
Department  of  Boston,  380  Mass.  623,  262  (1980).  In  Hastings  and  Sons  v. 
City  Treasurer  of  Lynn,  374  Mass.  812  (1978),  the  Court  held  that  the  names 
and  gross  salaries  of  municipal  employees  are  public  records.  However,  when 
applying  the  balancing  test  to  the  remaining  information  on  the  form,  i.e.  that 

information  reflecting  an  individual's  social  security  number,  and  the  amounts 
withheld  from  gross  pay  due  to  federal  and  state  taxes  and  FICA,  it  was  deter- 

mined that  the  individual's  privacy  interest  in  this  information  outweighed  the 
public  interest.  This  information,  therefore,  is  not  subject  to  the  mandatory 
disclosure  provisions  of  G.L.  c.66,  s.lO. 
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Appellate  Court  Decisions 

Torres  v.  Attorney  General 
391  Mass.  1  (1984) 

Facts:  Plaintiff  brought  an  action  in  Federal  Court  against  certain  state  officials  seek- 
ing education  and  mental  health  services  for  himself  and  other  emotionally  dis- 

turbed minors.  In  defending  this  action,  an  Assistant  Attorney  Gene  ai  reques- 
ted and  received  from  the  Department  of  Social  Services  (DSS)  i- V)rmation 

from  its  files  concerning  the  plaintiff.  The  information  included,  bu  was  not 

limited  to,  a  chronology  of  the  plaintiff's  geographic  location.  The  olaintiff, 
who  had  been  a  client  of  the  DSS,  brought  this  action  against  the  DS."  and  the 
Attorney  General  alleging  that  the  release  of  this  information  violated  the  Fair 
Information  Practices  Act  (FIPA). 

Issue:  Whether  the  disclosure  of  information  concerning  the  geographic  location  of  an 
individual  receiving  government  benefits  by  DSS  was  an  unwarranted  invasion 
of  privacy. 

Held:  Yes. 

Rationale:  The  Fair  Information  Practices  Act  (FIPA),  G.L.  C.66A,  limits  access  to  "per- 
•  sonal  data"  maintained  by  a  state  agency.  Generally,  it  prohibits  the  dissemina- 

tion of  "personal  data,"  without  the  data  subject's  consent,  held  by  an  agency 
unless  authorized  by  statute  or  regulations  consistent  with  FIPA.  Since  "per- 

sonal data"  as  defined  by  FIPA  does  not  include  information  contained  in  a 
public  record,  it  is  necessary  to  determine  whether  the  information  disclosed 
was  a  public  record. 

Exemption  (c)  excludes  information  or  data  "relating  to  a  specifically  named 
individual,  the  disclosure  of  which  may  constitute  an  unwarranted  invasion  of 

personal  privacy"  from  the  definition  of  public  records.  G.L.  c.4,  s.7(26)(c). 
Exemption  (c)  requires  a  balancing  of  interests  (the  public's  right  to  know 
against  the  individual's  right  to  protection  against  an  unwarranted  intrusion 
into  his  or  her  privacy)  rather  than  an  objective  determination  of  fact.  A  state 

agency,  seeking  to  disclose  information  that  would  invade  an  individual's  pri- 
vacy, has  the  burden  of  showing  that  such  an  invasion  is  warranted.  Since  there 

was  no  evidence  that  the  invasion  of  privacy  was  warranted,  the  information 

disclosed  was  "personal  data"  not  subject  to  disclosure. 

11 









CUMULATIVE  SUBJECT  INDEX 

Kpv  Phrase IsSU6 Pafjp l_/^  b  ̂ 1  llJlllCl  blV^ll 

7-8 1 
7-83 

3 82/117B 4-84 
8 84/14 

WT/  X~ 

Agenda  for  a  Public  Meetin? 10-33 1 82/205 
AnDlicants  for  Public  Positions 

-  current  emolovment  status 
4-84 

1 83/125 
-  names 10-83 2 82/219 

1-84 7 83/48 
4-84 

2 83/94 
Assessors 

-  field  assessment  cards 10-83 6 82/196 

-  residential  data  collection  cards 

4-84 
4 83/146 

-  worksheets 
4-84 

2 83/131 

Audits 

-  management  reports 10-83 6 83/22 

-  recommendations  pursuant  to 
4-84 

7 83/164 

Bids 10-83 3 82/170 
Boxing  Commission 

-  citizen  complaints 

7-83 
5 82/154 

Breathalvzer  Test  Results 
4-84 

9 84/22 
Cablp  Telpvi^ion  Commi^^ion \^  Cl      1^     X  ̂   1 W  ■  lOX  ̂ 11              ill  11  llOOl  Wi  1 

-  revenue  and  exoense  renorts 
4-84 

8 84/04 
Census  Data 1-84 9 89/1  Q4 

V>dLll.l\^al'll-/lA   \J  L     X  CdwiiOl  o 1  84 O 
S*?  '1  '?4 

r!ifi7pn  rinmnlainf^ 

J— 'v^  A  lllg             111111 1001\-/ii 7-8 

*J 

89/1  '=>4 -  yppflrHinff  nr»Iif*P  nffiPorQ 

1  n  8*^ 

J.  V-OO 
0 OO/  il7 

VyvyilOUl  belli  bO 
-  a^  ̂ overnmpnt  unif CLO   g  V  V  ̂ 111111^111/  UllXL 7-8 A 89/1 41 

Creation  of  Records 
7-83 

3 82/114 

Dog  Lists 

1-84 

9 83/55  &  83/60 
Education  Collaboratives 

-  as  state  agency 
7-83 

5 82/148 

Employers 

-  delinquent  employment  security  taxes 

7-83 

1 82/54 

Employment  Contracts 

1-84 10 
83/69 

Employment  Disputes 
1-84 

1 82/179 

Environmental  Quality  Engineering,  Dept.  of 

-  reports  filed  by  hazardous  waste  facilities 
4-84 

4 83/159 

Factual  Reports 
1-84 

5 83/84 

Fair  Information  Practices  Act 10-83 5 82/206 





CUMULATIVE  SUBJECT  INDEX 

(continued) 

Tr  T>i 
Key  Phrase Issue 

Page 
Determination 

Fees 
7-83 

3 82/139 7-83 
5 82/148 

7-83 
6 82/156 

7-83 
7 82/169 

10-83 8 82/221 
10-83 7 83/24 
1-84 

1 83/78 4-84 

9 83/145 
Financial  Disclosure  Statements 10-83 3 83/30 

Eoam  Insulation  Repurchase  Requests 

-  names  and  addresses  of  requesters 

7-83 
2 82/108 

Food  Stamp  Data 10-83 2 83/29 

Gasoline  Usage  Reports 
1-84 

2 

83/90  
• 

Grievances 
1-84 11 

83/36 1-84 
2 83/90 

Homes  Tested  for  Formaldehyde 

7-83 

2 1017 

Housing  Authority  Tenants 
-  former  addresses 

4-84 
7 84/24 

Insurance 
-  claims 10-83 1 82/217 

-  merit  rating  determinations 
4-84 

5 83/166  &  83/170 
-  vouchers 

1-84 
6 82/107 

Investigatory  Records  of  the  Board  of 

Registration  &  Discipline  in  Medicine 

1-84 
9 82/110 

Library  Users 
7-83 

1 82/119 

Licenses' -  boxing 
7-83 

5 82/154 

Medical  Standards  for  Correctional  Employees 10-83 9 82/198 

Minutes  of  Meetings 

7-83 
3 82/114 

10-83 9 82/216 

10-83 

4- 

83/04 

Motor  Vehicle  Reports 10-83 10 82/171 

10-83 8 82/225 

10-83 
7 83/28 

Municipal  Bank  Statements 

4-84 

1 83/165 
Parole  Board  Vote 

1-84 

5 83/50 

Pension  Recipients 

7-83 
6 82/167 

1-84 
9 82/95 

Police  Investigations 

-  telephone  calls  pursuant  to 

4-84 
8 83/193 





CUMULATIVE  SUBJECT 

(continued) 

INDEX 

Key  Phrase Issue 

Page 

Determmation 

Police  Logs 

-  chronologically  maintained  logs 10-83 10 83/27 

-  entries  related  to  rape 10-83 2 82/224 

-  names  and  addr^jsses  of  burglary  victims 
4-84 

6 84/20 

-  persons  arrestee  ;  or  lewd  behavior 

1-84 

7 83/61 

Police  Officers 

-  citizen  complaints  against 10-83 5 83/19 

-  names,  badge  numbers  and  positions 10-83 10 83/27 

-  photographs 10-83 9 82/172 

Police  Reports 10-83 11 82/99 

10-83 10 82/171 
10-83 9 82/172 

10-83 8 82/174  &  82/183 

10-83 5 83/19 

Proposals 10-83 1 82/187 

Public  Employees 

-  age  and  sex  of 

4-84 
10 84/09 

-  evaluations 10-83 6 82/47 1-84 
6 83/135 1-84 
8 83/87 4-84 
3 84/11 

-  examination  scores 

1-84 

4 83/92 

-  names  of  references 

1-84 
4 82/40 

-  personnel  records 

1-84 

6 83/135 
-  W-2  forms 

4-84 10 
84/40 

Public  Safety,  Dept.  of 

-  criminal  investigative  reports 

4-84 

6 83/154 

Recipients  of  Low  Interest  Mortgage  Loans 
-  names  and  addresses 

4-84 
3 83/156 

Student  Records 

7-83 

1 82/117A 7-83 

3 82/117B 7-83 
6 82/156 7-83 
7 82/169 

Tape  Recorded  Police  Calls 

1-84 

3 83/96  &  83/115 

Tax  Abatement  Applications 

7-83 

1 82/115 

Tax  Delinquents 

7-83 
5 82/149 

Tax  Records 10-83 4 82/188 

10-83 4 82/204 

Veteran's  Benefits 
-  names  of  recipients 

7-83 
3 82/125 

Voter  Registration  Information 10-83 11 82/176 

Voting  Lists 

1-84 10 
83/81 









( 

E 
o 

0) 

c 
o 

+-< 

03 

O 

c 

^  S 

CO  a; 

CJ 

o 

< 

LU 

CJ 

MICHAEL  JOSEPH  CONNOLLY  Secretary  of  State 





THE  REVIEW 

FOIA 

Freedom  of  Information  Act 
Volume  2,  Number  3 JULY  1984 

TABLE  OF  CONTENTS 

Determination 

Page 

84/23 1 

83/187 1 

84/39 2 

84/44 2 

84/56 3 

84/78 3 

B4/42 
.  3 

83/196 4 

84/66 5 

82/106 5 

84/27 6 

83/70 6 

84/65 7 

84/28 7 

84/50 8 

83/199 8 

84/17 9 

82/211 9 

83/194 

10 

82/102 10 

84/15 11 

84/77  &  84/79 11 

83/62 12 



i 



Subject  Index 

Key  rnrase Opinion  Number 

Applicants  lor  puDuc  posiLions 
*  linallsLa 

0*T/  uu 

DaillollCo  [\cpL;X 

8'?/!  94 

10 

ilH  rPTi 

iJlV Collga LVJi y  iw^UXL,  Vyiilk/C  iUi  V-'liilvll wiX 7 

1 1 

f^nrrp^nonH  pnfp 83/199 

Exnenditure^  nroiected  and  trial  balances 82/106 5 

Fees 84/15 1 1 

84/17 
9 

84/78 3 

Minoritv  Ru<;inpss  Certification  Annlications 83/70 6 

Motor  Vehicle  Renorts 84/39 2 

82/1 02 10 

Pi^tnl  Ppimit^ 

-  TPJi^nn  FoT  dpnijil 84/42 

Po]if*p  Rpr»ortc 84/77  *  84/79 1 1 

PnKli<-»  KTnT\lr\\/PPc ruuxic  i-'iiipiLiy cca 

-  Social  Security  numbers <54/44 

-I 

L 

Keinevea  sioien  property 1  1 Q 

School  Department  evaluations oil iyO 

>l 

4 

84/56 3 

Student  records 

-  names  and  addresses 84/27 6 

-  parents  and  guardians  of 84/27 6 

Subsidized  Housing  applications 84/50 8 

Survey  of  University  Security  Department 84/28 7 

Veterans 

-  list-  of  Vietnam  Veterans 83/187 
1 

Water  Contamination  Study 83/62 

12 





Determinations 

SPR  83/187 

Issue:  Requester  sought  a  list  of  Vietnam  Veterans  who  reside  in  the  Commonwealth 
from  the  Special  Commission  on  the  Concerns  of  Vietnam  Veterans. 

Held:  The  Special  Commission  on  the  Concerns  of  Vietnam  Veterans,  as  an  agent  of 
the  General  Court,  is  governed  by  G.L.  c.66,  s.18.  Consequently,  its  records  are 
exempt  from  the  mandatory  disclosure  provisions  of  G.L.  c.66,  s.  10(a)  through 
the  operation  of  exemption  (a). 

Rationale:  The  records  of  the  Office  of  the  General  Court  are  exempt  from  public  disclo- 
sure under  G.L.  c.66,  s.  18,  through  the  operation  of  exemption  (a).  The  statute 

provides  that  chapter  66  does  not  apply  to  the  records  of  the  general  court  and 
that  materials  kept  by  the  Commissioner  of  Veterans  Services  are  not  public 

records.  The  threshold  question  is  whether  the  Special  Commission  on  the  Con- 
cerns of  Vietnam  Veterans  is  an  agent  of  the  General  Court.  If  so,  the  requested 

list  is  exempt  under  G.L.  c.66,  s.l8.  The  Attorney  General  has  previously  ad- 
dressed the  governmental  status  of  special  commissions.  Op.  Atty.  Gen.,  June 

29,  1973.  The  Special  Commission  on  the  Concerns  of  Vietnam  Veterans'  en- 
abling legislation,  St.  1981,  c.351,  s.291,  contains  substantially  the  same  lan- 

guage as  the  enabling  legislation  of  the  special  commission  discussed  by  the 
Attorney  General.  The  Attorney  General  concluded  that  a  special  commission 
is  an  agent  performing  an  investigative  function  of  the  General  Court.  See 
Commonwealth  v.  Fanulli  352  Mass.  95,  100  (1967).  Therefore,  G.L.  c.66, 
s.  1 8  is  applicable  to  the  Special  Commission  on  the  Concerns  of  Vietnam  Vet- 

erans, and  operates  through  exemption  (a)  to  exempt  its  records  from  public 
disclosure. 

SPR  84/23 

Issue:  Whether  the  names,  addresses  and  birthdates  of  children  under  the  age  of  3 
years  is  a  public  record. 

Held:  The  names,  addresses  and  birthdates  of  children  under  the  age  of  3  are  public 
records  as  they  do  not  fall  within  exemption  (c). 

Rationale:  Analysis  under  the  second  clause  of  exemption  (c)  requires  the  balancing  of 

the  public's  right  to  know  against  the  privacy  interest  which  may  be  harmed 
by  disclosure.  The  public's  right  to  know  should  prevail  unless  disclosure 
would  publicize  intimate  details  of  a  highly  personal  nature.  Attorney 
General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of 
Boston,  380  Mass.  623,  625  (1980). 

G.L.  C.5 1,  S.4  requires  cities  and  towns  to  compile  an  annual  list,  to  be  made 
available  to  the  public,  containing  the  name,  residence  and  age  or  date  of  birth 
of  all  residents  three  years  of  age  or  older.  This  statute  recognizes  the  public 
interest  in  this  type  of  information.  Although  this  statute  applies  to  persons 

three  years  of  age  and  older,  it  is  evidence  that  the  legislature  does  not  con- 
sider the  disclosure  of  this  type  of  information  to  be  a  clearly  unwarranted 

invasion  of  personal  privacy.  Therefore  exemption  (c)  does  not  apply  to  this 
information. 
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SPR  84/44 

Issue:  Custodian  sought  an  advisory  opinion  concerning  the  public  record  status  of 
the  social  security  numbers  of  public  employees. 

Held:  The  social  security  numbers  are  exempt  from  public  disclosure  under  exemp- 
tion (c),  the  privacy  exemption. 

Rationale:  The  application  of  exemption  (c)  requires  the  utilization  of  a  balancing  test, 
weighing  the  public  interest  served  by  disclosure  against  the  individual  privacy 
interests  that  may  be  harmed  by  disclosure.  As  the  public  records  law  favors 
disclosure,  it  is  only  when  the  privacy  interest  exceeds  the  public  disclosure  in- 

terest that  the  exemption  is  properly  applied.  Attorney  General  v.  Assistant 
Commissioner  of  the  Real  Property  Department  of  Boston,  380  Mass.  623,  625 
(1980);  Torres  v.  Attorney  General,  391  Mass.  1,  8-10  (1984).  In  SPR  618  it 
was  determined  that  social  security  numbers  are  not  public  records  subject  to 
mandatory  disclosure  because  of  the  strong  privacy  interests  that  would  be 
affected  by  disclosure,  and  the  minimal  public  interest  in  the  revelation  of  any 

individual's  social  security  number.  This  is  supported  by  United  States  District 
Court  decision,  Swisha  v.  Department  of  the  Air  Force,  495  F.  Supp.  337,  340 
(1980),  which  held  that  social  security  numbers,  contained  in  a  report  to  the 

federal  government,  were  properly  withheld  because  disclosure  would  "consti- 
tute a  clearly  unwarranted  invasion  of  personal  privacy." 

SPR  84/39 

Issue:  Requester  sought  access  to  motor  vehicle  accident  operator's  reports. 

Held:  The  motor  vehicle  accident  operator's  reports  are  defined  as  public  records  un- 
der the  grandfather  clause  of  St.  1973,  c.1050,  s.6.  As  public  records  they  are 

subject  to  mandatory  public  disclosure  under  G.L.  c.66,  s.lO. 

Rationale:  The  pre- 1973  definition  of  public  records  rested  on  whether  the  record  had 

been  made  or  received  pursuant  to  a  requirement  of  law.  St.  1969,  c.831,  s.2. 

Under  G.L.  c.90,  s.26,  motor  vehicle  accident  operator's  reports,  which  were 
required  to  be  filed  with  the  registrar,  were  determined  to  be  public  records  un- 

der the  pre-1973  definition.  Lord  v.  Registrar  of  Motor  Vehicles,  347  Mass.  608 

(1964).  The  grandfather  clause  of  St.  1973,  c.1050,  s.6  provided  that  records 

which  were  public  records  prior  to  1973  were  to  remain  public  records.  Since 

the  reports  required  by  G.L.  c.90,  s.26  were  public  records  prior  to  1973,  they 

remain  public  records  under  the  grandfather  provisions.  As  public  records  they 

are  subject  to  mandatory  public  disclosure  under  G.L.  c.66,  s.lO. 
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Determinations 

SPR  84/78 

Issue: 

Held: 

Rationale: 

SPR  84/42 

Issue: 

Held: 

Rationale: 

SPR  84/56 

Issue: 

Held: 

Rationale: 

Custodian  sought  an  advisory  opinion  concerning  wliether  fees  may  be  charged 
for  search  and  compilation  time  of  public  records  and  for  staff  time  spent 

supervising  requesters'  inspection  of  records. 

Fees  may  be  assessed  for  search  and  compilation  time  for  requests  which  take 

twenty  minutes  to  complete,  but  not  for  the  time  supervising  the  requesters' inspection  of  the  records.  950  CMR  32.06. 

Fees  that  a  record  custodian  may  charge  are  governed  by  950  CMR  32.06(1  )(a). 

This  section  provides  that  the  custodian  may  charge  up  to  "a  pro-rated  fee  of 
six  dollars  per  hour  for  search  time  and  segregation  time  expenses  for  requests... 

which  take  more  than  twenty  minutes  to  complete."  Therefore,  the  custodian 
may  charge  for  the  search  and  compilation  time.  However,  950  CMR  32.06(4) 

provides  that  "a  custodian  may  not  assess  a  fee  for  the  mere  inspection  of  pub- 
lic records."  Thus,  a  custodian  may  not  charge  for  staff  time  spent  supervising 

requesters'  inspection  of  records. 

Requester  sought  records  indicating  why  his  pistol  permit  application  was denied. 

Records  reflecting  CORI  information  are  exempt  from  mandatory  disclosure 
under  G.L.  c.4,  s.7(26)  exemption  (a). 

Working  derivatively  through  exemption  (a),  the  Criminal  Offender  Record  In- 
formation (CORI)  statute  (G.L.  c.6,  s.l67  et.  seq.)  exempts  from  disclosure 

records  which  are  compiled  by  a  criminal  justice  agency  which  concern  an  iden- 
tifiable individual  and  relate  to  the  nature  or  disposition  of  a  criminal  charge. 

The  requester  was  directed  to  contact  the  Criminal  History  Systems  Board  to 
obtain  any  CORI  of  which  he  was  the  subject. 

Requester  sought  anonymous  parent  responses  to  a  school  system's  evaluative survey. 

The  responses  are  public  records  and  do  not  fall  within  the  confines  of  exemp- 
tion (c),  the  privacy  exemption. 

Exemption  (c)  contains  two  distinct  and  independent  clauses.  Globe  Newspaper 
Co.  V.  Boston  Retirement  Board,  388  Mass.  427  (1983).  Only  the  second  clause 
is  relevant  to  this  case.  The  second  clause  exempts  from  disclosure  information 
relating  to  a  named  individual  which  may  cause  an  unwarranted  invasion  of 

personal  privacy  if  disclosed.  The  parents'  responses  do  not  contain  any  refer- 
ences to  named  individuals.  Additionally,  the  respondents  are  not  identified. 

Therefore,  exemption  (c)  is  not  applicable.  Further,  a  prior  promise  of  confi- 
dentiality will  not  cause  an  exemption  to  apply.  It  is  not  a  determinative  factor 

and  cannot  be  used  to  frustrate  the  dominant  policy  of  disclosure.  Ackerly  v. 
Lees,  420  F.2d.  1336,  1339-1340,  n.3  (D.C.  Cir.  1969). 
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SPR  83/196 

Issue:  Requester  sought  an  evaluation  of  a  school  district's  Pupil  Personnel  Services 
Department,  which  concerns  special  needs  children. 

Held:  Damaging  statements  which  adversely  affect  the  employment  of  named  indiv- 
iduals are  exempt  from  disclosure  under  the  balancing  portion  of  exemption  (c). 

Statements  which  reflect  the  personal  opinions  of  the  writers,  as  opposed  to 
the  policy  of  the  governmental  body,  are  exempt  under  exemption  (d). 

Rationale:  Exemption  (c)  has  been  interpreted  to  contain  two  independent  and  distinct 
clauses.  Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass,  427 
(1983).  The  first  clause  relates  to  medical  and  personnel  files.  In  order  to  be 
exempt  from  disclosure  under  the  first  clause,  a  record  must  meet  the  three- 
pronged  test  set  forth  in  Globe:  the  record  must  a)  constitute  a  personnel  or 
medical  file,  b)  be  of  a  personal  nature,  and  c)  relate  to  a  particular  person. 
The  evaluation  report  does  not  meet  the  third  criterion  because  it  does  not 
pertain  to  a  specifically  named  individual.  Thus,  the  evaluation  is  not  exempt 
from  disclosure  under  the  firsf  clause  of  exemption  (c). 

In  order  for  a  record  to  be  exempt  through  the  second  clause  of  exemption  (c), 

the  competing  interests  of  the  public's  right  to  know  must  be  outweighed  by 
the  individual  s  privacy  interest  which  may  be  harmed  by  disclosure.  Attorney 
General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of  Boston, 
380  Mass.  623,  625  (1980).  There  is  a  strong  public  interest  in  determining 

the  effectiveness  of  pubUcly  funded  programs  and  their  management.  This  pub- 
lic interest,  however,  is  outweighed  by  specific  instances  in  the  evaluation  re- 

port. Where  disclosure  of  certain  information  would  have  an  adverse  impact  on 

an  individual's  ability  to  obtain  future  employment  or  to  function  in  a  current 
position,  that  information  falls  within  the  confines  of  the  privacy  exemption. 
Attorney  General  u.  School  Committee  of  Northampton,  375  Mass.  121,  132, 
n.5  (1978).  Those  portions  of  the  report  which  contain  negative  or  damaging 
statements  which  would  adversely  affect  the  employment  or  employment  pros- 

pects of  a  named  individual  fall  within  the  second  clause  of  exemption  (c)  and 
therefore  are  exempt  from  disclosure. 

Other  portions  of  the  evaluation  report  are  exempt  from  disclosure  under  exemp- 
tion (d),  which  provides  a  limited  executive  privilege  in  the  development  of  gov- 

ernmental policy.  Exemption  (d)  applies  only  to  data,  memoranda  or  letters 
which  are  found  within  the  deliberative  process.  To  be  part  of  the  deliberative 
process,  the  document  must  make  recommendations  or  express  opinions  on 
policy  matters.  Vaughn  v.  Rosen,  523  F.2d.  1136,  1144(D.C.  Cir.  1975).  The 
exemption  covers  documents  which  reflect  the  personal  opinions  of  the  writers 
rather  than  the  poUcy  of  the  governmental  body.  Coastal  States  Gas  Corp.  v. 
Department  of  Energy,  617  F.2d.  854, 866  (D.C.  Cir.  1980).  Thus,  the  opinions 
of  the  writers  of  the  evaluative  report  which  do  not  reflect  the  school  boards 
adopted  policy  are  exempt  from  disclosure  under  exemption  (d). 
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Determinations 

SPR  84/66 

bsue:  Custodian  sought  an  advisory  opinion  as  to  whether  the  names  and  applications 
of  finalists  for  the  position  of  school  superintendent  were  public  records. 

Held:  The  applications  constitute  personnel  information  and  as  such  are  absolutely 
exempt  from  public  disclosure  under  exemption  (c).  The  names  of  the  finalists, 

however,  are  not  of  a  "personal  nature"  and  therefore  are  not  exempt  from 
public  disclosure  under  exemption  (c). 

Rationale:  Under  the  first  clause  of  G.L.  c.4,  s.7(26)(c),  the  court  has  said  that  "medical 
or  personnel  files  or  information  are  absolutely  exempt  from  mandatory  disclo- 

sure where  the  files  or  information  are  of  a  personal  nature  and  relate  to  a  par- 

ticular individual."  Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388 
Mass.  427,  438  (1983).  Employment  applications  are  the  types  of  materials 

which  are  primarily  found  in  personnel  files  and  their  contents  are  "particularly 
personal  and  volatile."  Connelly  v.  Bromery,  15  Mass.  App.  Ct.  661,  664 
(1983).  As  such,  the  employment  applications  are  absolutely  exempt  from 
disclosure  under  exemption  (c).  The  remaining  questions  in  this  case  is  whether 

the  names  of  the  finalists  are  of  "a  personal  nature."  It  is  clear  that  a  candid- 
ate's identity  becomes  progressively  less  personal  as  the  individual  inches  closer 

to  the  final  stages  of  the  applicant  screening  process.  It  is  difficult  to  argue 
that  the  identity  of  a  finalist  for  a  public  position  is  of  a  personal  nature  where  a 
semi-finalist  should  expect  public  discussion  of  his  or  her  candidacy.  Attorney 
General  v.  School  Committee  of  Northampton,  375  Mass.  127,  130  (1978).  As 
the  names  of  the  finalists  are  not  of  a  personal  nature,  they  are  not  within  the 
confines  of  the  first  clause  of  exemption  (c)  and  thus  are  subject  to  public 
disclosure. 

SPR  82/106 

Issue: 

Held: 

Rationale: 

Requester  sought  access  to  trial  balances  and  projected  expenditures  for  various 
city  departments. 

Neither  exemption  (h)  nor  exemption  (d)  are  applicable  and  thus  the  records 
are  subject  to  public  disclosure  pursuant  to  G.L.  c.66,  s.  10(a). 

Exemption  (h)  applies  to  bids  and  proposals.  As  neither  a  bid  nor  a  proposal  is 
being  requested,  this  exemption  is  not  applicable.  Exemption  (d)  provides  a 
limited  executive  privilege  to  the  government  which  serves  to  encourage  the 
candid  and  open  exchange  of  ideas  relating  to  policy  positions  under  consid- 

eration. Those  subjective  judgments  and  evaluations  which  might  not  otherwise 
be  expressed  if  they  were  not  protected  from  public  disclosure  are  the  focal 
point  of  exemption  (d).  Factual  reports  such  as  those  requested,  which  are 
reasonably  complete,  do  not  require  the  same  level  of  confidentiality  to  insure 
their  candor  and  completeness.  Further,  the  exemption  looks  to  the  state  of 
mind  of  the  author:  if  confidentiality  is  both  expected  and  required  for  the 
author  to  make  an  honest  and  encompassing  report,  the  exemption  may  apply. 
Trial  balances  and  projected  expenditures  do  not  fall  within  exemption  (d)  and 
thus  are  subject  to  public  disclosure. 
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SPR  83/70 

Issue:  Custodian  sought  an  advisory  opinion  concerning  whether  he  must  grant  access 
to  minority  business  certification  applications. 

Held:  The  minority  business  certification  applications  are  neither  exempt  under  ex- 
emption (g),  the  trade  secret  exemption,  nor  exemption  (c),  the  privacy  exemp- tion. 

Rationale:  Exemption  (g)  has  six  criteria  which  must  be  met  in  order  to  apply.  The  third 
criterion,  that  the  record  be  "for  use  in  developing  governmental  policy,"  has 
not  been  met  by  the  record  in  question.  The  custodian  uses  the  applications  to 
implement,  not  develop,  policy.  Therefore,  the  applications  are  not  exempt 
from  disclosure  under  exemption  (g).  Further,  the  applications  do  not  fall  with- 

in the  confines  of  exemption  (c).  The  information  requested  on  the  application 
form  does  not  permit  identification  of  the  enterprises  involved  and  thus  there 
can  be  no  invasion  of  privacy.  Even  if  it  were  possible  to  identify  the  specific 
enterprises,  exemption  (c)  only  applies  to  individuals.  The  applications  are  sub- 

ject to  public  disclosure  pursuant  to  G.L.  c.66,  s.  10(a). 

SPR  84/27 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  records  status  of  a  list  con- 
taining the  following  information: 

1 )  the  mailing  addresses  of  the  students  residing  in  the  town ;  and 

2)  the  mailing  addresses  of  the  students'  parents  or  guardians. 

Held:  While  the  names  and  addresses  of  students  are  statutorily  public  pursuant  to 
G.L.  C.5 1,  S.4,  the  names  and  addresses  of  their  parents  or  guardians  are  exempt 
from  disclosure  by  G.L.  c.4,  s.7(26)(a). 

Rationale:  Institutions  which  receive  federal  funds  for  educational  programs  are  prohib- 
ited from  releasing  student  records  to  the  general  public.  See  the  Family  Edu- 

cational Rights  and  Privacy  Act  (FERPA)  20  U.S.C.S.  1232(g)(b)(l)  and  603 

CMR  23.07(4).  The  name  and  address  of  a  student's  parent  or  guardian  is  part 
of  the  student  record.  Therefore  the  name  and  mailing  address  of  a  student's 
parent  or  guardian  is  exempt  by  virtue  of  FERPA  operating  derivatively  through 
exemption  (a). 

Exemption  (a)  however  does  not  protect  the  names  and  mailing  addresses  of 
the  students  from  disclosure  as  FERPA  does  not  prohibit  the  release  of  this  in- 

formation. See  U.S.C.S.  123f(g)(a)(5)(a).  Additionally,  the  names  and  addresses 
are  public  pursuant  to  G.L.  c.51,  s.4  which  requires  school  committees  to  main- 

tain for  public  inspection,  a  Ust  containing  the  names  and  addresses  of  all  resi- 
dents 3  through  21  years  of  age. 
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Determinations 

SPR  84/28 

Issue: 

Held: 

Rationale: 

SPR  84/65 

Issue: 

Held: 

Rationale: 

Requester  sought  a  survey  of  the  University  of  Massachusetts  Medical  Center's 
police/security  department. 

The  portions  of  the  survey  that  relate  to  internal  personnel  rules  and  practices 
are  exempt  from  public  disclosure  through  exemption  (b).  Recommendations 
and  conclusions  found  in  the  survey  are  exempt  through  exemption  (d). 

Exemption  (b),  which  relates  solely  to  internal  personnel  rules  and  practices,  is 
known  as  the  housekeeping  exemption  because  it  pertains  to  matters  that  are 
of  little  or  no  legitimate  public  interest.  The  survey  contains  portions  which 
pertain  to  internal  personnel  rules  and  practices.  Data  falls  within  exemption  (b) 
only  when  disclosure  would  significantly  impede  government  operations.  There 

is  a  public  interest  in  seeing  that  a  police/security  department's  enforcement 
abilities  aren't  impaired  by  disclosure  of  its  operations.  Thus,  those  portions  of 
the  survey  which  relate  to  internal  personnel  practices  are  exempt  through  ex- 

emption (b).  Exemption  (d)  applies  only  to  data,  memoranda,  or  letters  found 
within  the  deliberative  process.  A  document  is  part  of  the  deliberative  process 
if  it  makes  recommendations  and  conclusions  on  legal  and  policy  matters. 
Vaughn  v.  Rosen,  523  F.2d.  1136,  1144  (D.C.  Cir.  1973).  The  survey  makes 
recommendations  and  conclusions  about  the  police  and  security  departments, 
such  as  methods  to  achieve  more  effective  and  efficient  services  and  reasons  for 

present  security  problems.  These  express,  specific  recommendations  and  con- 
clusions would  not  have  been  as  forthrightly  made  without  some  expectation 

of  confidentiality.  Accordingly,  the  recommendations  and  conclusions  are  ex- 
empt from  public  disclosure  under  exemption  (d). 

Requester  sought  information  deleted  from  an  Office  for  Children  report  inves- 
tigating the  death  of  a  child. 

The  Office  for  Children  (OFC)  is  a  law  enforcement  agency  for  the  purposes  of 
G.L.  C.4,  s.7(26)(f)  and  the  information  deleted  is  exempt  from  public  disclo- 

sure under  exemption  (f). 

The  OFC  is  authorized  under  102  CMR  7.03  to  investigate  child  care  facilities 

and  if  necessary  revoke  the  facilities'  licenses.  Further,  the  Superior  Court  has 
jurisdiction  to  enforce  the  orders  of  the  OFC  under  G.L.  c.28A,  s.l6.  Accor- 

dingly, the  OFC  is  a  civil  law  enforcement  agency  for  the  purposes  of  the  public 
records  statute.  The  remaining  question  is  whether  the  information  deleted  is 
exempt  from  disclosure  under  exemption  (f),  the  investigatory  exemption. 
One  of  the  purposes  of  exemption  (f)  is  the  encouragement  of  individual  citi- 

zens to  come  forward  and  speak  freely  with  police  concerning  matters  under 
investigation.  Bougas  v.  Chief  of  Police  of  Lexington,  371  Mass.  59,  61  (1976). 
The  information  deleted  from  the  OFC's  investigatory  report  concerns  the 
identity  of  witnesses.  Release  of  such  information  would  hinder  the  OFC's 
investigatory  activities  by  not  assuring  citizens  confidentiality  when  they  come 
forward  as  witnesses.  Thus  the  deleted  information  which  reveals  the  identities 
of  witnesses  is  exempt  from  disclosure  under  exemption  (0- 



SPR  84/50 

Issue:  Custodian  sought  an  advisory  opinion  concerning  whether  applications  for 
government  subsidized  housing  programs  are  public  records  as  defined  by  G.L. 
C.4,  s.7(26). 

Held:  The  applications  are  exempt  from  public  disclosure  under  exemption  (c). 

Rationale:  Analysis  under  exemption  (c)  requires  that  the  public's  right  to  know  be  bal- 
anced against  the  individual's  privacy  interest  which  may  be  harmed  by  disclo- 

sure and  not  an  objective  determination  of  fact.  Torres  v.  Attorney  General, 

391  Mass.  1,  9  (1984).  The  Supreme  Judicial  Court  has  stated  that  "the  public 
right  to  know  should  prevail  unless  disclosure  would  pubhcize  'intimate  details' 
of  a  'highly  personal  nature.'  "  Attorney  General  v.  Assistant  Commissioner  of 
the  Real  Property  Department  of  Boston,  380  Mass.  623,  626  (1980).  Although 
there  is  a  strong  public  interest  in  the  allocation  of  subsidized  housing,  this  in- 

terest is  outweighed  by  the  strong  privacy  interests  in  the  information  reques- 
ted. Disclosure  of  this  information  would  reveal  every  aspect  of  the  financial 

condition  of  the  applicants.  Further,  the  applicants  had  a  genuine  expectation 
of  confidentiality  in  applying  for  the  subsidized  housing.  The  disclosure  of  this 
information  is  an  unwarranted  invasion  of  privacy  as  it  would  permit  the  iden- 

tification of  individuals  as  applicants  for  government  housing  benefits.  Accor- 
dingly, the  applications  are  exempt  from  disclosure  under  exemption  (c). 

SPR  83/199 

Issue:  Custodian  sought  an  advisory  opinion  concerning  the  public  record  status  of 
letters  sent  to  the  Board  of  Selectmen  from  town  residents. 

Held:  Correspondence  received  by  the  Board  of  Selectmen  is  a  public  record  under 
G.L.  c.4,  s.7(26)  provided  none  of  the  statutory  exemptions  apply. 

Rationale:  G.L.  c.4,  s.7(26)  broadly  defines  public  records  to  include  all  documentary 
materials  made  or  received  by  any  board  of  the  Commonwealth  or  of  a  po- 

litical subdivision  thereof.  The  letters  are  certainly  documentary  materials 
within  the  meaning  of  G.L.  c.4,  s.7(26).  Correspondence  is  deemed  received 
when  it  is  delivered  via  first  class  mail  or  in  hand.  The  Board  of  Selectmen 

constitutes  a  board  of  a  political  subdivision  of  the  Commonwealth.  There- 
fore, the  letters  received  by  the  Board  are  public  records  provided,  however, 

that  none  of  the  statutory  exemptions  apply.  In  those  instances  where  no 
exemption  applies,  the  provisions  of  G.L.  c.66,  s.  10  govern  and  the  letters 

.are  subject  to  mandatory  disclosure. 
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Determinations 

SPR  84/17 

Issue: 

Held: 

Rationale: 

SPR  82/211 

Issue: 

Held: 

Rationale: 

Custodian  sought  an  advisory  opinion  on  whether  additional  fees  may  be  charged 

to  recover  the  cost  of  reducing  the  size  of  a  voter  list  which  was  too  large  for 
the  copy  machine. 

The  maximum  fee  which  may  be  charged  is  the  twenty  cents  per  page  allowed 
pursuant  to  950  CMR  32.06. 

The  overriding  emphasis  of  G.L.  c.66,  s.lO  is  to  make  as  many  government  rec- 

ords as  possible  subject  to  ready  access.  Globe  Newspaper  Co.  v.  Boston  Retire- 
ment Board,  388  Mass.  427,  436  (1983).  Voter  lists  are  public  records  subject 

to  mandatory  disclosure  pursuant  to  G.L.  c.54,  s.l08.  Providing  a  reduced-size 

list  enabling  increased  pubhc  access  is  merely  providing  the  broad  public  access 

expected  by  the  law.  To  charge  a  fee  significantly  higher  than  allowed  by  950 

CMR  32.06  woud  act  to  curtail  access  to  those  members  of  the  public  with 

limited  funds.  This  denial  of  access  to  voter  lists  through  the  assessment  of  ex- 
cessive fees  would  frustrate  the  spirit  of  the  law.  The  custodian  may  only  charge 

copying  fees  up  to  the  maximum  twenty  cents  per  page  allowed. 

Requester  sought  access  to  computer  listings  and  monthly  breakdowns  of  crimes 
committed  in  the  city  and  a  list  of  property  stolen  and  later  retrieved  by  the 
city  police  department. 

The  monthly  computer  printouts  are  not  exempt  under  exemption  (0  and  the 
list  of  property  stolen  and  later  recovered  is  not  exempt  under  exemptions  (c) 

and  (f).  The  requested  records  are  therefore  subject  to  mandatory  public  dis- 
closure pursuant  to  G.L.  c.66,  s.  10(a). 

Public  records  are  broadly  defined  to  include  "...  all  books,  papers,  maps, 
photographs,  recorded  tapes,  financial  statements,  statistical  tabulations,  or 

other  documentary  materials  or  data,  regardless  of  physical  form  or  characteris- 

tics," G.L.  C.4,  s.7(26)  (emphasis  supplied).  Therefore,  the  public  records  law 
applies  to  computer  printouts.  Exemption  (f),  the  investigatory  exemption, 
serves  to  protect  legitimate  law  enforcement  objectives  by  limiting  the  unwar- 

ranted disclosure  of  investigatory  materials.  Bougasv.  Chief  of  Police  of  Lexing- 
ton, 371  Mass.  59, 62  (1976).  The  computer  printout  is  not  a  confidential  inves- 

tigative technique.  Rather,  the  printout  is  essentially  a  routine  monitoring  of 
criminal  activity  regularly  compiled  by  the  police  which  is  not  focused  on  a 
particular  investigation.  As  such,  the  printout  is  not  exempt  under  exemption 
(f).  See  Reinstein  v.  Police  Commissioner  of  Boston,  378  Mass.  281,  290-292 
(1979).  Further,  the  disclosure  of  a  list  of  property  stolen  and  later  recovered  is 
unlikely  to  prejudice  law  enforcement  objectives  outlined  in  Bougas.  Also,  dis- 

closure would  serve  the  public  interest  by  opening  to  public  scrutiny  the  effec- 
tiveness of  the  police  in  recovering  stolen  property.  Thus,  exemption  (0  does 

not  apply  to  the  list  of  stolen  property. 

Exemption  (c),  the  privacy  exemption,  also  doesn't  apply  because  the  list  does 
not  relate  to  specifically  named  individuals. 
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SPR  82/102 

Issue:  Requester  sought  access  to  a  Department  of  Public  Health  statistical  account  of 
blood  level  PCB  testing  of  area  residents. 

Held:  The  requested  record  is  governed  by  G.L.  c.lll,  S.24A,  and  is  thus  exempt 
from  public  disclosure  through  the  operation  of  exemption  (a). 

Rationale:  Exemption  (a)  exempts  from  public  disclosure  records  which  are  "specifically 
or  by  necessary  implication  exempted  from  disclosure  by  statute."  Disclosure 
of  Department  of  Public  Health  studies  conducted  for  the  purpose  of  reducing 
morbidity  and  mortality  is  limited  by  G.L.  c.lll,  s.24A.  The  statute  requires 
that  information,  records,  reports,  statements,  notes,  memoranda  and  other 
jiata  shall  be  confidential  and  not  disclosed  except  as  necessary  for  the  further- 

ing of  the  study  or  research  project  to  which  they  relate.  The  statistical  account 

requested  was  prepared  as  part  of  a  research  project  by  the  Department  of  Pub- 
lic Health  in  accordance  with  G.L.  c.l  1 1 ,  s.24A.  Therefore,  the  requested  record 

falls  within  exemption  (a)  and  is  exempt  from  public  disclosure. 

SPR  83/194 

Issue:  Requester  sought  ballistics  reports  performed  by  State  Police  investigating  a 
shooting  death. 

Held:  The  ballistics  report  is  not  exempt  under  exemption  (f)  and  is  subject  to  man- 
datory disclosure  under  G.L.  c.66,  s.  10(a). 

Rationale:  Exemption  (f),  the  investigatory  exemption,  provides  a  limited  protection  for 

those  law  enforcement  activities  that  require  a  cloak  of  confidentiality  to  suc- 
ceed. Bougas  V.  Chief  of  Police  of  Lexington,  371  Mass.  59,  62  (1976).  This 

exemption,  however,  does  not  provide  a  blanket  exemption  for  all  investigatory 
materials.  Instead,  it  invites  a  case-by-case  consideration  of  whether  access 

"would  probably  so  prejudice  the  possibility  of  effective  law  enforcement  that 
such  disclosure  would  not  be  in  the  public  interest."  Reinstein  v.  Police  Com- 

missioner of  Boston,  378  Mass.  281,  289  (1979).  The  contents  of  all  three  por- 
tions of  the  ballistice  report  are  essentially  factual.  There  is  no  evidence  that 

disclosure  of  this  information  will  prejudice  the  possibility  of  effective  law  en- 
forcement. The  material  contains  no  confidential  investigative  techniques  or 

procedures.  Further,  as  the  investigation  has  been  closed,  there  cannot  be  a  pre- 

mature disclosure  of  the  Commonwealth's  case.  Therefore  the  ballistics  report 
is  not  exempt  from  public  disclosure  under  exemption  (f). 
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Determinations 

SPR  84/15 

Issue:  Custodian  sought  an  advisory  opinion  on  the  proper  fees  that  may  be  charged 

for  copies  of  a  Sales  Comparable  book,  which  had  been  compiled  on  the  cus- 
todian's own  initiative. 

Held:  The  maximum  fee  for  photocopies  of  the  Sales  Comparable  book  is  twenty 
cents  per  page. 

Rationale:  The  Public  Records  Access  Regulations,  950  CMR  32.06,  sets  out  the  appro- 
priate fees  that  may  be  charged  for  copies  of  public  records.  Under  this  section, 

the  fee  to  be  charged  for  photocopies  of  public  records  shall  not  exceed  twenty 
cents  per  page.  Further,  it  may  be  inferred  from  the  regulations  that  additional 
fees  may  not  be  charged  for  the  creation  of  a  record.  950  CMR  32.03.  Under 

G.L.  c.4,  s.7(26),  once  a  record  is  "made"  by  an  agency,  it  is  a  public  record 
unless  one  of  the  enumerated  exemptions  is  found  to  apply.  The  Sales  Com- 

parable data  is  a  pubUc  record.  See  Attorney  General  v.  Board  of  Assessors  of 
Wobum,  375  Mass.  430  (1978).  Therefore,  since  the  book  itself  is  a  public 
record  and  because  there  had  been  no  specific  request  for  such  a  record  by  a 
member  of  the  public,  no  additional  fees  may  be  charged  to  recover  the  costs 
inciirred  in  compiling  the  sales  comparable  information  into  a  book  format. 

SPR  84/77  and  84/79 

Issue:  Requester  sought  police  investigation  reports. 

Held:  The  names  and  addresses  of  witnesses  and  informants  are  exempt  from  disclo- 
sure by  exemption  (0,  the  investigatory  materials  exemption.  However,  segre- 

gable  non-exempt  portions  of  a  public  record  are  subject  to  mandatory  disclo- sure, G.L.  c.66,  s.  10. 

Rationale:  The  Supreme  Judicial  Court  has  stated  that  one  of  the  purposes  of  exemption 
(f)  is  to  encourage  individual  citizens  to  come  forward  and  supply  information 
to  the  police  concerning  matters  under  investigation.  Bougas  v.  Chief  of  Police 
of  Lexington,  371  Mass.  59,  62  (1976).  The  disclosure  of  information  which 
would  reveal  the  identities  of  those  who  were  interviewed  by  the  police  may 
effectively  inhibit  others  coming  forward  in  the  future.  Therefore,  the  names 
and  addresses  of  the  witnesses  found  in  the  reports  fall  within  the  confines  of 
exemption  (f).  As  such  this  information  is  not  a  public  record  and  is  exempt 
from  mandatory  disclosure  under  G.L.  c.66,  s.lO. 

However,  exemption  (f)  is  not  a  blanket  exemption.  Therefore,  segregable 
non-exempt  portions  of  a  public  record  are  subject  to  mandatory  disclosure. 
Reinstein  u.  Police  Commissioner  of  Boston,  378  Mass.  281,  193  (1978). 

11 



SPR  83/62 

Issue:  Requester  sought  a  water  contamination  study  conducted  on  behalf  of  a  city's Board  of  Health. 

Held:  Portions  of  the  survey  which  make  specific  recommendations  and  conclusions 
are  exempt  through  exemption  (d).  However,  exemption  (d)  does  not  apply  to 
those  portions  which  are  purely  factual.  Further,  the  survey  is  not  exempt  un- 

der exemption  (f).  Thus,  the  survey  is  subject  to  mandatory  public  disclosure 
except  for  the  portions  exempt  under  exemption  (d). 

Rationale:  The  purpose  of  exemption  (d)  is  to  provide  a  limited  executive  privilege  in  the 
development  of  government  policy.  Its  application  is  limited  to  those  matters 
in  which  the  author  has  a  reasonable  expectation  of  confidentiality,  without 
which  he  or  she  would  be  unwilling  to  express  ideas  fully  and  completely.  Ex- 

emption (d)  applies  only  to  data,  or  memoranda  or  letters  found  within  the  de- 
liberative process.  A  document  is  part  of  the  deliberative  process  in  that  it 

makes  recommendations  on  legal  and  poUcy  matters.  Vaughn  v.  Rosen,  523  F.2d. 
.  1 136,  1 144  (D.C.  Cir.  1975).  The  survey  does  make  specific  recommendations 

and  conclusions  about  water  contamination,  which  might  not  have  been  so 
forthrightly  made  without  an  expectation  of  confidentiality.  Accordingly  ,  those 
portions  of  the  survey  are  exempt  from  public  disclosure  under  exemption(d). 

Excluded  from  exemption  (d)  are  purely  factual  matters  which  are  used  in  the 
formulation  of  government  poUcy  positions.  The  exemption  does  not  permit 
the  withholding  of  factual  material  merely  because  it  is  placed  in  memorandum 
along  with  policy  matters.  See  E.P.A.  v.  Mink,  410  U.S.  73,  89,  93,  S.  Ct.  82 

(1973).  Segregable  non-exempt  material  which  is  a  public  record  must  be  dis- 
closed, G.L.  C.66,  s.  10(a).  The  survey  is  primarily  a  compilation  of  data  from  a 

study  of  a  water  source.  These  factual  data  are  not  exempt  under  exemption  (d). 

Exemption  (0,  the  investigatory  materials  exemption,  governs  material  com- 
piled by  a  law  enforcement  body.  Exemption  (0  does  not  apply  to  the  water 

contamination  survey,  which  was  commissioned  by  the  Town  Selectmen  for 
use  in  potential  litigation.  There  is  no  litigation  exemption  under  G.L.  c.4, 
s.7(26). 
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THE  REVIEW 

I  Freedom  of  Information  Act  ^^'""^^  2,  Number  4  OCTOBER  1984 

Looking  back  to  July,  1983  and  the  first  issue  of  The  Review,  I  have 

come  to  realize  what  a  significant  impact  this  quarterly  publication  has  had 

on  records  custodians  and  requesters.  There  are  over  300  recipients  of  The 

Review:  attorneys,  school  department  personnel,  government  officials, 

members  of  the  media  and  interested  citizens  have  all  found  this  publication 

useful.  Many  thanks  should  go  to  the  legal  staff  of  the  Public  Records  Divi- 
sion for  their  fine  efforts  in  preparing  the  determinations  found  here. 

We  hope  you  continue  to  benefit  from  The  Review.  Copies  of  the  full 

text  of  each  determination  found  in  this  issue  may  be  obtained  from  the 

Public  Records  Division,  as  well  as  further  information  on  the  public  records 

law.  We  appreciate  your  interest  in  public  records  access. 

Sincerely, 
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Determinations 

SPR84/136 

Issue:  Requester  sought  an  advisory  opinion  on  whether  a  Board  of  Assessors  could 
allow  its  cerfied  public  accountant  to  inspect  abatement  applications. 

Held:  Abatement  applications  are  exempt  from  disclosure  by  virtue  of  exemption  (a). 

Rationale:       G.L.  c.59,  s.60,  operating  through  exemption  (a),  prevents  the  disclosure  of 
abatement  applications  pursuant  to  G.L.  c.66,  s.lO.  Therefore  such  applications 
are  not  public  records.  However,  the  fact  that  these  applications  are  not  public 

records  does  not  necessarily  mean  that  the  Board  of  Assessors  can't  allow  its 
certified  public  accountant  to  inspect  them.  It  merely  means  that  it  can't 
allow  such  inspection  pursuant  to  G.L.  c.66,  s.lO.  The  certified  public  account- 

ant may  have  rights  under  statutes  other  than  the  public  records  law  to  inspect 
the  abatement  applications. 

SPR  84/72 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  the  names 
and  addresses  of  individuals  who  paid  for  an  individualized  bacteriological  and 

chemical  water  supply  analysis  by  a  health  department  resulting  in  a  determina- 
tion that  their  well  water  was  contaminated  with  nitrates. 

Held:  Access  must  be  granted.  Exemption  (c)  of  G.L.  c.4,  s.7(26)  does  not  apply  to 
the  requested  information. 

Rationale:  Exemption  (c)  protects  against  unwarranted  invasions  of  privacy.  A  balancing 
test  between  the  public  interest  in  disclosure  and  the  possible  privacy  invasion 
was  applied.  The  privacy  interest  will  prevail  only  if  disclosure  would  publicize 

"intimate  details  of  a  highly  personal  nature."  Attorney  General  v.  Collector  of 
Lynn,  377  Mass.  151,  157  (1979).  The  information  requested  related  to  phys- 

ical characteristics  of  an  individual's  residence.  Data  on  the  characteristics  of 
homes  have  been  held  to  be  public  records.  For  instance,  field  assessment  cards 
which  contain  detailed  information  on  the  physical  characteristics  of  homes  are 
public  records.  Attorney  General  v.  Board  of  Assessors  of  Woburn,  375  Mass. 

430  (1978).  Similarly,  complaints,  inspection  reports  and  correspondence  re- 
garding housing  code  violations  have  been  determined  to  be  public  records.  Cun- 

ningham V.  Health  Officer  of  Chelsea,  1  Mass.  App.  Ct.  861  (1979).  Furthermore, 
in  Robles  v.  Environmental  Protection  Agency,  484  F.2d.  843  (4th  Cir.  1973), 
it  was  determined  that  the  cognate  federal  privacy  exemption,  5  U.S.C.  s.552(b) 
(6)  did  not  prevent  the  release  of  the  names  and  addresses  of  homeowners  from 
a  study  of  radiation  levels  in  certain  homes.  Moreover,  the  contents  of  the  re- 

quested records  can  be  found  in  other  public  records,  such  as  street  lists  or  field 
assessment  cards.  Accordingly,  exemption  (c)  does  not  apply. 





SPR  84/52 

Issue:  The  requester  appealed  the  failure  of  the  Department  of  Public  Safety  to  grant 
access  to  records  held  by  the  State  Police  which  are  used  for  the  collection  of 
intelligence  data. 

Held:  The  records  are  not  exempt  from  disclosure  under  exemptions  (b)  or  (f)  of 
G.L.  C.4,  s.7(26). 

Rationale:  The  records  sought  consist  of  two  forms:  the  first  (CRM-I -76),  is  a  procedural 
guide  for  the  proper  completion  of  the  second  (SP-195),  which  is  a  blank  card 
upon  which  intelligence  data  is  transcribed.  Exemption  (b)  precludes  the  dis- 

closure of  internal  rules  and  practices  of  a  governmental  unit,  where  proper  per- 
formance of  necessary  governmental  functions  requires  withholding  of  this  in- 

formation. This  exemption  is  only  applicable  to  "internal"  data  or  that  which 
the  public  "could  not  reasonably  be  expected  to  have  an  interest  in."  Depart- 

ment of  the  Air  Force  v.  Rose,  452  U.S.  352,  369  (1976).  There  is  a  strong 

public  interest  in  knowing  that  law  enforcement  officials  are  properly  perfor- 
ming their  duties.  Moreover,  there  has  been  no  showing  that  disclosure  would 

impede  the  proper  performance  of  law  enforcement  activities. 

Exemption  (f),  the  investigatory  exemption,  is  also  not  applicable.  Exemption 

(f)  serves  to  protect  those  law  enforcement  activities  requiring  a  cloak  of  con- 
fidentiality. In  all  cases,  a  law  enforcement  official  must  be  able  to  demonstrate 

with  specificity  the  possibility  of  prejudice  to  a  specific  investigation.  Reinstein 

V.  Police  Commissioner  of  Boston,  378  Mass.  281,  290-292  (1979).  Forms 
SP-195  and  CRM-1-76  are  used  as  a  matter  of  routine  and  do  not  contain  con- 

fidential investigatory  techniques.  These  forms  are  used  for  all  investigations 
conducted  by  the  State  Police.  Since  they  do  not  focus  on  any  one  specific  in- 

vestigation, they  do  not  fall  within  exemption  (f). 

SPR  84/159 

Issue: 

Held: 

Rationale: 

Requester  sought  access  to  the  name  of  an  MBTA  employee  who  possessed  a 
certain  badge  number. 

The  name  isa  public  record  which  must  be  disclosed  pursuant  to  G.L.  c.66,  s.lO. 

The  second  clause  of  exemption  (c)  requires  that  the  public  interest  in  disclosure 
be  balanced  against  the  privacy  interest.  The  privacy  interest  will  prevail  only 
when  disclosure  would  publicize  an  "intimate  detail  of  a  highly  personal  nature." 
Attorney  General  v.  Assistant  Commissioner  of  the  Real  Property  Department 
of  Boston,  380  Mass.  623,  625  (1980).  In  Hastings  &  Sons  Publishing  Co.  v. 
City  Treasurer  of  Lynn,  374  Mass.  812,  818,  the  court  ruled  that  the  names, 
addresses  and  earnings  of  public  employees  are  public  records.  Moreover,  the 
names  of  persons  employed  by  the  Commonwealth  are  statutorily  public  pur- 

suant to  G.L.  C.7,  s.30. 
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Determinations 

SPR  84/125 

Issue:  Requester  sought  an  advisory  opinion  on  whether  a  record  custodian  has  the 
perogative  to  require  a  written  request,  when  in  itsdetermination  there  exists 
substantia!  doubt  as  to  whether  the  records  requested  are  public,  and/or 

there  exists  substantial  uncertainty  as  to  what  specific  document  or  docu- 
ments are  being  requested. 

Held:  The  record  custodian  may  not  require  a  written  request  from  record  requesters. 

Rationale:  The  provisions  of  950  CMR  32.05  provide  the  basic  framework  under  which 
the  record  requester  and  record  custodian  must  operate.  This  section  provides 
the  record  requester  with  minimum  rights  of  access  which  a  record  custodian 
must  observe.  As  a  result,  a  record  custodian  may  not  establish  procedures 

which  infringe  upon  these  rights.  950  CMR  32.05(3)  clearly  vests  the  deci- 
sion whether  to  employ  an  oral  or  written  public  records  request  within  the 

record  requester  alone.  If  a  requester's  description  is  vague,  any  ambiguity 
may  be  resolved  by  a  request  for  clarification  from  the  requester. 

Therefore,  record  custodians  may  not  require  a  request  for  public  records  to 
be  in  writing.  Both  oral  and  written  requests  are  acceptable  forms  for  access 
request  under  the  public  records  law. 

SPR  84/51 

Issue:  Requester  appealed  the  failure  of  the  Division  of  Industrial  Accidents  to  provide 

access  to  copies  of  employer  and  employee  records  concerning  a  specific  indiv- 
idual. 

Held:  Exemption  (c)  is  applicable  to  portions  of  this  information  and  the  remaining 
portions  are  public  information. 

Rationale:  Exemption  (c)  guards  against  unwarranted  invasions  of  personal  privacy.  Under 
the  first  clause  of  exemption  (c),  all  medical  information  such  as  medical  reports 
and  hospital  records  are  clearly  protected  from  disclosure.  Globe  Newspaper  Co. 

V.  Boston  Retirement  Board,  388  Mass.  427, 438  (1983).  Transcripts  of  doctors' 
testimony  would  also  be  protected  from  disclosure  as  medical  information. 

However,  the  second  clause  of  exemption  (c)  governs  the  remaining  informa- 

tion in  the  file.  This  clause  requires  a  balancing  of  the  employees'  privacy  inter- 
est in  non-disclosure  against  the  public's  interest  in  knowing  how  the  division 

functions.  In  order  for  the  privacy  interest  to  prevail,  the  data  must  constitute 

"intimate  details  of  a  highly  personal  nature."  Attorney  General  v.  Assistant 
Commissioner  of  the  Real  Property  Department  of  Boston,  380  Mass.  623,  626 

(1980).  Disclosure  of  an  employee's  name,  address,  age,  marital  status  and 
family  situation  is  information  in  which  the  employee  has  a  legitimate  privacy 
interest.  Op.  Atty.  Gen.,  October  14,  1977.  The  privacy  interest  in  this  type  of 
information  outweighs  the  public  interest  in  knowing  this  information  and 
therefore  it  is  exempt  from  disclosure.  However,  the  information  relating  to  the 

injured  employee's  employer  such  as  business  name,  location  and  the  type  of 
business  conducted  is  not  exempt  from  disclosure  pursuant  to  G.L.  c.66,  s.lO, 
providing  that  any  personal  identifying  information  concerning  the  employee  is 

segregated  from  the  employer's  records  before  disclosure. 
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SPR84/110 

Issue:  Requester  appealed  the  failure  of  the  Board  of  Fisheries  and  Wildlife  to  provide 
her  with  a  record  of  how  each  member  of  the  Board  voted  on  a  specific  issue. 

Held:  The  roll  call  vote  isa  public  record  required  to  be  maintained  in  session  minutes 

pursuant  to  G.L.  C.30A,  s.1 1 A  and  G.L.  c.66,  s.5 A. 

Rationale:  G.L.  c.66,  s.5A  requires  boards  and  commissions  to  record  the  exact  votes  and 
other  official  actions  that  they  take.  The  Open  Meeting  Law,  G.L.  C.30A,  s.l  1 A 
requires  state  boards  to  maintain  records  of  its  meetings  including,  among  other 

things,  the  actions  taken  at  such  meetings.  The  dominant  purpose  of  these  pro- 
visions and  that  of  the  public  records  law  is  to  open  up  the  inner-workings  of 

government  to  the  scrutiny  of  the  governed. 

SPR  83/116 

Issue:  The  Department  of  Social  Services  requested  an  advisory  opinion  on  the  public 

records  status  of  salary  information,  it  received  from  a  non-profit  day  nursery 
that  received  eighty  percent  of  its  funding  from  the  Department  of  Social  Ser- 
vices. 

Held:  The  salary  information  is  exempt  from  disclosure  by  exemption  (c),  the  privacy 
exemption. 

Rationale:  Exemption  (c)  requires  that  an  individual's  privacy  interest  be  balanced  against 
the  public  interest  in  disclosure.  Generally,  salary  information  constitutes  in- 

timate personal  financial  data.  See  Attorney  General  v.  Collector  of  Lynn,  311 

Mass.  151,  157-58  (1979).  The  exception  to  this  rule  is  salary  information  of 
persons  employed  in  the  public  sector.  See  Hastings  &  Sons  Publishing  Com- 

pany V.  City  Treasurer  of  Lynn,  374  Mass.  812  (1978).  Therefore  the  salary  in- 

formation of  the  nursery's  employees  is  public  only  if  the  nursery  is  a  govern- mental agency. 

In  Board  of  Trustees  of  Woodstock  Academy  v.  Freedom  of  Information  Com- 
mission, 436  A. 2d.  266  (1980),  the  Connecticut  Supreme  Court  identified  the 

following  four  criteria  used  by  the  federal  courts  to  determine  whether  an  entity 
is  a  governmental  agency: 

1 )  whether  the  entity  performs  a  governmental  function; 
2)  the  level  of  government  funding 
3)  the  extent  of  government  involvement  or  regulation;  and 
4)  whether  the  entity  was  created  by  the  government. 

The  nursery  is  not  a  government  agency.  It  was  not  created  by  the  government, 
nor  does  it  perform  a  governmental  function.  On  the  other  hand  it  is  regulated 
by  a  state  agency,  the  Office  for  Children,  and  it  received  substantial  funding 
from  the  Department  of  Social  Services.  However,  since  it  has  no  authority  to 
make  decisions  for  the  Department  of  Social  Services,  it  cannot  be  considered 
the  equivalent  of  a  governmental  agency.  See  Ciba-Geigy  Corp.  v.  I^athews,  428 
F.  Supp.  523,527  (S.D.N.Y.  1977).  Therefore  since  the  nursery  is  not  the  equiv- 

alent of  a  governmental  agency,  the  salary  information  of  its  employees  is 
exempt  from  disclosure  by  exemption  (c). 
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Determinations 

SPR  84/142 

Issue:  Requester,  a  business  entity,  appealed  the  failure  of  a  Board  of  Assessor's 
Office  to  permit  access  to  certain  field  assessment  cards. 

Held:  Field  assessment  cards  are  clearly  public  records.  Attorney  Genera/  v.  Board  of 
Assessors  of  Woburn,  375  Mass.  430  (1978). 

Rationale:  The  requested  field  assessment  cards  are  unquestionably  public  records  as  de- 
fined by  G.L.  C.4,  s.7(26).  Attorney  General  v.  Board  of  Assessors  of  Woburn, 

375  Mass.  430  (1978).  In  addition,  the  fact  that  an  individual  has  a  commercial 
motive  in  requesting  access  to  public  records  is  not  a  sufficient  reason  to  justify 
the  nondisclosure  of  a  public  record.  Bougas  v.  Chief  of  Police  of  Lexington, 

371  Mass.  59,  64  (1976).  See  d.\so  Direct  Mail  Service  v.  Registrar  of  Motor  Ve- 
hicles, 296  Mass.  353,  356  (1937).  Accordingly,  since  the  field  assessment  cards 

are  public  records,  they  must  be  made  available  to  anyone  upon  request  regard- 
less of  whether  the  individual  seeking  access  is  a  real  estate  agent,  appraiser  or 

the  actual  homeov/ner. 

SPR  84/139 

Issue:  Requester  sought  access  to  complaint  letters  regarding  employees  of  a  town 
landfill. 

Held:  The  identities  of  the  persons  complained  about  are  exempt  from  disclosure  by 

exemption  (c).  The  names,  addresses  and  telephone  numbers  of  the  complain- 
ants are  exempt  by  virtue  of  exemption  (f). 

Rationale:  The  second  clause  of  exemption  (c)  applies  to  the  identities  of  the  employees 
complained  about.  This  exemption  requires  that  the  public  interest  in  disclosure 
be  balanced  against  the  privacy  interest.  The  privacy  interest  prevails  only  when 

disclosure  would  publicize  "intimate  details  of  a  highly  personal  nature."  Attor- 
ney General  v.  Assistant  Commissioner  of  the  Real  Property  Department  of 

Boston,  380  Mass.  623,  625-26  (1980).  Disclosure  of  the  employees'  identities 
would  have  an  adverse  effect  on  their  standing  in  the  community,  their  ability 
to  function  in  their  present  jobs,  and  their  future  employment  opportunities. 
See  Reinstein  v.  Police  Commissioner  of  Boston,  378  Mass.  281  (1979).  The 
public  has  an  interest  in  how  public  employees  discharge  their  official  duties. 
This  interest  can  be  served  by  disclosing  the  nature  of  the  complaint,  without 
disclosing  the  identities  of  the  persons  complained  about. 

Exemption  (f)  provides  protection  for  law  enforcement  activities  that  require 
confidentiality  to  succeed.  One  of  its  purposes  is  to  encourage  citizens  to  come 
forward  and  supply  information.  See  Bougas  v.  Chief  of  Police  of  Lexington, 
371  Mass.  59,  62  (1976);  Reinstein,  378  Mass.  at  289  (1972).  Since  disclosure 
of  the  identities  of  the  complainants  may  inhibit  persons  from  making  com- 

plaints, such  information  is  exempt  from  disclosure  by  exemption  (f). 
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SPR  84/151 

Issue:  The  requester  sought  an  advisory  opinion  on  the  public  record  status  of  a 

written  complaint  by  a  Town  Board  of  Selectmen  giving  their  reasons  for  adop- 
ting a  resolution  of  removal  against  the  Town  Manager.  The  Board  has  not  yet 

held  a  formal  removal  hearing  on  the  allegations  contained  in  the  complaint. 

Held:  The  written  complaint  is  exempt  under  G.L.  c.4,  s.7(26)(c)  prior  to  a  public 

hearing  and  the  ultimate  resolution  of  the  Board's  allegations. 

Rationale:  Exemption  (c)  requires  the  use  of  a  balancing  test  between  the  public  and 
private  interests.  Attorney  Genera/  v.  Assistant  Commissioner  of  the  Real 

Property  Department  of  Boston,  380  Mass.  623,  626  (1980).  While  the  man- 
ner in  which  public  employees  conduct  themselves  while  discharging  their  of- 

ficial duties  is  of  legitimate  concern  to  the  tax-paying  public,  the  allegations 
contained  in  the  complaint  are  not  proven  fact.  The  complaint  neither  exoner- 

ates the  official  nor  does  it  conclusively  establish  misconduct.  Therefore,  the 
premature  disclosure  of  the  unresolved  allegations  contained  in  the  removal 
complaint  could  prove  to  be  highly  embarrassing  and  possibly  humiliating  to 
the  Town  Manager.  Moreover,  there  is  the  danger  that  disclosure  at  this  time 

could  tarnish  the  Town  Manager's  reputation  within  the  community  and  it 
could  have  the  potential  for  adversely  affecting  his  opportunity  for  future  em- 

ployment within  both  the  public  and  private  sectors.  Accordingly,  the  Town 

Manager's  privacy  interests  outweigh  the  public  interest  in  disclosure  prior  to 
a  public  hearing  and  the  ultimate  resolution  of  the  allegations. 

SPR  84/133 

Issue:  Requester  appealed  the  failure  of  a  County  Treasurer's  Office  to  provide  him 
with  the  endorsement  signatures  on  the  backs  of  county  treasurer's  checks. 

Held:  The  information  is  public.  Exemption  (c)  is  not  applicable. 

Rationale:  Exemption  (c)  guards  against  unwarranted  invasions  of  privacy.  The  public  in- 
terest in  disclosure  was  balanced  against  the  privacy  interest.  In  order  for  the 

privacy  interest  to  prevail,  the  data  must  constitute  "intimate  details  of  a  highly 
personal  nature."  Attorney  General  v.  Assistant  Commissioner  of  the  Real 
Property  Department  of  Boston,  380  Mass.  623,  626  (1980).  The  privacy  in- 

terest .is  not  strong.  The  Supreme  Judicial  Court  has  recognized  that  public  em- 
ployees have  less  of  an  expectation  of  privacy  than  ordinary  citizens.  Hastings 

&  Sons  Publishing  Company  v.  City  Treasurer  of  Lynn,  314  Mass.  812  (1978). 
Also,  since  the  validity  of  a  check  depends  upon  the  genuiness  of  the  signature, 
there  is  a  strong  public  interest  in  assuring  that  government  checks  are  not  en- 

dorsed by  unauthorized  signatures.  /\1BTA  Employees  Credit  Union  v.  Employ- 
ers /Mutual  Insurance  Company  of  Wisconsin,  374  F.  Supp.  1299, 1302  (D.  Mass. 

1974).  However,  any  further  notations  on  the  back  of  cancelled  paychecks, 

other  than  the  payee's  signature,  such  as  account  numbers  and  endorsements 
to  other  individuals  by  the  payee,  fall  within  the  privacy  exemption,  G.L.  c.4, s.7(26)(c). 
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Determinations 

SPR84/115 

Issue: 

Held: 

Rationale: 

The  requester  appealed  the  failure  of  a  fire  department  to  disclose  his  employ- 
ment application,  medical  examination,  references  and  interview  comments. 

Exemption  (c)  does  not  apply;  thus  the  records  must  be  released  to  the  reques- ter. 

Exemption  (c),  the  privacy  exemption,  does  not  provide  a  blanket  exemption 
against  disclosure.  Hov^ever,  the  Massachusetts  Supreme  Judicial  Court  has  held 

that  "...medical  and  personnel  files  or  information  are  absolutely  exempt  from 
mandatory  disclosure  where  the  files  or  information  are  of  a  personal  nature 

and  relate  to  a  particular  individual."  Globe  Newspaper  Co.  v.  Boston  Retire- 
ment Board,  338  Mass.  427,  438  (1983).  Thus,  it  appears  that  the  employment 

application,  references  and  interview  comments  are  exempt  from  disclosure. 
Yet  a  statute  designed  to  ensure  privacy  and  confidentiality  with  respect  to  an 

individual's  records  is  not  violated  by  the  disclosure  of  records  to  the  individual 
who  is  the  subject  of  such  records.  Croaker  v.  Foley,  No.  33785  (Mass.  Superior, 
Suffolk,  Feb.  28,  1980).  Since  the  requester  sought  access  to  his  own  medical 

and  personnel  records,  there  can  be  no  invasion  of  privacy  resulting  from  dis- 
closure of  these  records. 

SPR  83/191 

Issue: 

Held: 

Rationale: 

Requester  sought  a  determination  as  to  whether  a  police  department  budget 
which  specifies  the  amounts  allotted  to  individual  programs  and  units  is  a 
public  record  within  the  meaning  of  G.L.  c.4,  s.7(26). 

Yes.  The  budget  is  not  exempt  from  disclosure  by  exemption  (d)  and  therefore 
is  a  public  record. 

The  purpose  of  exemption  (d)  is  to  provide  a  limited  executive  privilege  to  gov- 
ernment officials.  It  serves  to  encourage  the  candid  and  open  exchange  of  ideas 

relating  to  the  development  of  government  policy.  It  applies  only  to  data,  or 
memoranda  or  letters  found  within  the  deliberative  process.  In  order  for  a  docu- 

ment to  be  part  of  the  deliberative  process  it  must  make  recommendations  or 
express  opinions  on  legal  or  policy  matters.  Vaughn  v.  Rosen,  523  F.2d,  1136, 

1 1 44  ( D.C.  Cir.  1 975 ) .     .-^^ - 

The  second  clause  of  the" exemption  expressly  does  not  include  factual  matters used  in  the  formulation  of  policy  positions.  The  exemption  covers  documents 
which  reflect  the  personal  opinions  of  the  writer  rather  than  the  adopted  policy 
of  the  governmental  body.  Coastal  States  Gas  Corp.  v.  Department  of  Energy, 
617  F.2d.  854,  866  (D.C.  Cir.  1980).  Police  budgets  can  be  described  as  factual 
reports  reflecting  the  adopted  fiscal  policy  decisions  made  by  the  municipality. 
A  budget  showing  the  projected  allocation  of  funds  for  a  department  is  precisely 
the  type  of  reasonable  completed  factual  report  which  is  not  protected  from 
disclosure  by  the  express  language  in  the  second  clause  of  exemption  (d). 
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SPR  84/102 

Issue: 

Held: 

Rationale: 

SPR  84/91 

Issue: 

Held: 

Rationale: 

Requester  sought  access  to  a  microfiche  containing  the  names,  addresses  and 
descriptions  of  persons  licensed  to  operate  motor  vehicles.  The  Registry  of 

Motor  Vehicles  was  only  willing  to  give  him  this  information  in  paper  form  al- 
though it  was  also  maintained  on  microfiche. 

The  microfiche  is  a  public  record  pursuant  to  G.L.  c.90,  s.30  and  G.L.  c.4, 
s.7(26). 

G.L.  c.90,  s.30  requires  the  Registrar  of  Motor  Vehicles  to  maintain  a  record  of 

licenses  to  operate  motor  vehicles  for  public  inspection.  Therefore  this  informa- 
tion is  a  public  record.  The  fact  that  the  data  is  maintained  on  microfiche  does 

not  make  a  difference  because  the  definition  of  public  records  includes  all  data 

"regardless  of  physical  form  or  characteristics."  G.L.  c.4,  s.7(26).  As  a  public 
record  the  microfiche  is  subject  to  the  mandatory  disclosure  provisions  of  G.L. 
C.66,  s.lO.  Therefore,  the  requester  must  be  provided  with  a  microfiche  copy 
upon  payment  of  a  reasonable  fee.  Pursuant  to  950  C.M.R.  32.06(f),  the  actual 
cost  incurred  in  making  a  duplicate  of  the  microfiche  may  be  assessed. 

Requester  sought  access  to  a  letter  which  outlined  certain  decisions  made  by 

the  Parole  Board  and  also  contained  allegations  of  possible  misconduct  by  cer- 
tain Parole  Board  members. 

The  letter  is  exempt  from  disclosure  pursuant  to  exemptions  (a)  and  (c). 

The  portion  of  the  letter  which  outlines  Parole  Board  decisions  is  exempt  from 
disclosure  by  G.L.  c.6,  s.l72  operating  through  exemption  (a).  G.L.  c.6,  s.l72 
prohibits  the  unauthorized  disclosure  of  criminal  offender  record  information 

(CORI).  COR!  includes  all  data  compiled  by  a  criminal  justice  agency  which  re- 
lates to  an  identifiable  person  concerning  the  nature  or  disposition  of  a  criminal 

proceeding.  The  decisions  of  the  Parole  Board  contain  all  the  elements  of  CORI, 
thus  they  are  not  public  records. 

The  remainder  of  the  letter  is  exempt  from  disclosure  by  the  second  clause  of 
exemption  (c)  which  requires  that  the  public  right  to  know  be  balanced  against 
the  privacy  interest.  Exemption  (c)  may  only  be  applied  when  disclosure  would 

publicize  "intimate  details  of  a  highly  personal  nature."  Attorney  General  v. 
Assistant  Commissioner  of  tine  Real  Property  Department  of  Boston,  380  MuSS. 

623,  625-26  (1980).  Although  the  public  has  an  interest  in  how  public  officials 
conduct  themselves  while  discharging  their  official  duties,  this  interest  is  out- 

weighed by  the  harm  disclosure  would  cause.  Disclosure  of  allegations  of  serious 

misconduct  could  prove  to  be  highly  embarrassing  and  so  tarnish  these  officials' 
reputations  so  as  to  adversely  affect  any  future  employment  opportunities.  See 
Attorney  General  v.  Collector  of  Lynn,  311  Mass.  151,  157  (1979).  Moreover, 
these  allegations  have  not  been  subject  to  final  administrative  or  judicial  review. 
Absent  a  conclusive  resolution  of  these  allegations,  they  constitute  intimate 
details  of  a  highly  personal  nature  and  are  therefore  exempt  from  disclosure  by 
exemption  (c). 
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Determinations 

SPR  84/155 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record  status  of  the  bids 
submitted  for  a  workers  compensation  insurance  contract  subsequent  to  the 
awarding  of  the  contract. 

Held:  Exemption  (h)  is  not  applicable  to  the  information. 

Rationale:  Exemption  (h)  exempts  bids  and  proposals  from  disclosure  only  until  the 
bids  or  proposals  have  been  opened  or  until  the  time  for  submitting  them  has 

expired.  The  purpose  of  the  exemption  is  to  protect  the  integrity  of  the  bid- 
ding procedure  by  keeping  all  bidders  and  potential  bidders  on  an  equal  foot- 
ing, in  this  case  not  only  is  the  bidding  process  over,  the  contract  has  been 

awarded.  Therefore,  exemption  (h)  has  no  applicability  to  the  requested 
record  and  it  is  not  subject  to  the  disclosure  provisions  of  G.L.  c.66,  s.lO. 

SPR  84/43 

Issue:  The  requester  appealed  the  failure  of  the  Board  of  Appeal  on  Motor  Vehicle 
Liability  Policies  and  Bonds  to  provide  him  with  access  to  the  Findings  and 
Orders  concerning  a  specific  insurance  company  for  the  year  1 98 1 . 

Held:  The  information  requested  is  public.  Exemption  (a)  and  exemption  (c)  are  not 
applicable  to  the  requested  information. 

Rationale:  Exemption  (a)  includes  information  that  is  exempt  by  statute.  The  statute  as- 
serted by  the  custodian  is  G.L.  c.6,  s.l83  which  governs  the  Motor  Vehicle  In- 

surance Merit  Rating  Board.  The  statute  which  governs  the  Board  of  Appeal 
is  G.L.  C.26,  S.8A,  and  there  is  no  express  or  implied  confidentiality  provision 
in  G.L.  c.26,  s.8A.  Therefore  exemption  (a)  is  not  applicable  to  information 
maintained  by  the  Motor  Vehicle  Insurance  Merit  Rating  Board. 

Exemption  (c)  guards  against  unwarranted  invasions  of  privacy.  A  balancing 
test  between  the  public  interest  in  disclosure  and  the  privacy  interest  was 
applied.  In  order  for  the  privacy  interest  to  outweigh  the  public  interest,  the 

data  must  constitute  "intimate  details  of  a  highly  personal  nature."  Attorney 
_  Genera/  v.  Assistant  Commissioner  of  the  Reai  Property  Department  of  Boston, 

380  Mass.  623,626  (1980).  Disclosure  of  the  Findings  and  Orders  of  the  Board 
of  Appeal  will  not  reveal  intimate  details  of  a  highly  personal  nature.  The  only 
items  pertaining  personally  to  the  claimant  are  the  name  and  license  number  of 
the  claimant.  That  information  is  specifically  made  public  by  statute,  G.L.  c.90, 
S.30.  It  is  not,  therefore,  the  kind  of  information  that  the  individual  would  not 
reveal  to  strangers  nor  does  it  constitute  information  of  an  embarrassing  nature. 
Rural  Housing  Alliance  v.  United  States  Department  of  Agriculture,  498  F.2d. 
73  (1974).  Therefore,  exemption  (c)  is  not  applicable  to  the  Findingsand  Orders 
of  the  Board  of  Appeal  on  Motor  Vehicle  Liability  Policies  and  Bonds.  Thus, 
the  requested  record  is  a  public  record  subject  to  disclosure  pursuant  to  G.L. 
c.66,  S.10. 
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SPR  84/123 

Issue:  Requester  sought  access  to  the  following: 

1|  a  suicide  note  acquired  pursuant  to  a  search  warrant; 
2)  a  list  of  visitors  to  a  person  in  prison;  and 

3)  grand  jury  transcripts  and  exhibits. 

Held:  The  suicide  note  is  exempt  from  disclosure  by  exemption  (c).  Exemption  (a| 
applies  to  the  list  of  visitors  to  a  prisoner  while  in  prison  and  exemption  (f) 
applies  to  the  grand  jury  transcripts  and  exhibits. 

Rationale:  The  second  clause  of  exemption  (c),  which  requires  a  balancing  of  the  public 
interest  in  disclosure  against  the  privacy  interest,  applies  to  the  suicide  note. 

This  exemption  applies  only  when  disclosure  would  publicize  "intimate  details 
of  a  highly  personal  nature."  Attorney  Genera/  v.  Assistant  Commissioner  of 
the  Real  Property  Department  of  Boston,  380  Mass.  623,  625-26  (1980).  By 
its  very  nature,  a  suicide  note  constitutes  an  intimate  detail  of  a  highly  personal 
nature,  and  thus  it  is  exempt  from  disclosure  by  exemption  (c). 

The  list  of  visitors  constitutes  CORI  (criminal  offender  record  information), 
which  is  defined  by  G.L.  c.6,  s.167  as  all  data  compiled  by  a  criminal  justice 

agency,  which  relates  to  an  identifiable  person  and  concerns  the  nature  or  dis- 
position of  a  crime.  G.L.  c.6,  s.l72,  operating  through  exemption  (a),  prohibits 

the  disclosure  of  CORI  to  the  public. 

Exemption  (f),  the  investigatory  exemption,  provides  protection  for  law  en- 
forcement activities  that  require  confidentiality  to  succeed.  One  of  its  purposes 

is  to  encourage  citizens  to  come  forward  and  speak  freely  with  law  enforcement 
officers  concerning  matters  under  investigation.  See  Bougas  v.  Chief  of  Police 
of  Lexington,  371  Mass.  59,  62  (1976);  Reinstein  v.  Police  Commissioner  of 
Boston,  378  Mass.  281,  289  (1972).  The  grand  jury  is  an  investigatory  entity. 
Its  proceedings  have  traditionally  been  secret  so  as  to  encourage  witnesses  to 
step  forward  and  testify  without  fear  of  retaliation.  United  States  v.  Proctor  & 
Gamble,  356  U.S.  677,  682  (1958).  Although  the  public  interest  in  secrecy  is 
reduced  once  the  criminal  proceedings  generated  by  the  grand  jury  have  been 
concluded,  it  is  not  completely  eliminated.  The  United  States  Supreme  Court 
has  recognized  that  the  need  for  secrecy  continues  even  after  the  grand  jury  has 
concluded  its  operations.  Douglas  Oil  Co.  v.  Petrol  Stops,  441  U.S.  21  1  (1979). 
Since  disclosure  of  the  grand  jury  material  may  inhibit  persons  from  coming 
forward  with  information  relating  to  a  matter  before  the  grand  jury,  such  mate- 

rial is  exempt  from  disclosure  by  exemption  (f). 
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Determinations 

SPR  84/47 

Issue:  The  Division  of  Insurance  sought  an  advisory  opinion  on  the  public  record 

status  of  records  generated  in  the  course  of  a  market  conduct  survey  of  an  in- 

surance company,  by  that  company's  attorney. 

Held:  The  working  papers  were  received  by  the  Division  of  Insurance,  therefore  they 
are  public  records  pursuant  to  G.L.  c.4,  s.7(26). 

Rationale:  G.L.  c.4,  s.7(26)  broadly  defines  public  records  to  include  all  "materials  or 
data  regardless  of  physical  form  or  characteristics,  made  or  received  by  any  of- 

ficer or  employee  of  any  agency...  ."(Emphasis  added).  The  requirement  that  a 
record  must  be  "made  or  received"  by  an  agency  is  easily  met.  The  Division  of 
Insurance  has  physical  possession  of  the  records.  The  fact  that  the  attorney 
who  generated  these  records  may  have  a  proprietary  interest  in  them  does  not 

preclude  them  from  being  public  records.  A  record's  status  as  public  does  not 
extinguish  the  author's  proprietory  interest  in  such  records.  See  Wood  v.  Skene, 
341  Mass.  351,  361  (1964)  where  it  was  held  that  the  filing  of  architectural 

plans  with  a  building  permit  (which  is  a  public  record)  is  not  a  general  publica- 

tion so  as  to  terminate  an  architect's  common  law  copyright  rights  where  he 
had  expressly  retained  all  property  rights.  Therefore,  the  attorney's  proprietary 
interest  does  not  affect  the  public  record  status  of  these  records. 

SPR  84/1 18 

Issue:  Custodian  sought  an  advisory  opinion  on  the  public  record  status  of  absentee 

ballot  applications  filed  with  the  city  or  town  clerk's  office  during  the  period before  an  election. 

Held:  With  the  exception  of  information  relating  to  a  physical  disability,  such  absentee 
ballot  applications  are  public  records. 

Rationale:  Much  of  the  information  contained  on  these  applications  are  public  records  by 
virtue  of  various  statutes.  The  name  and  addresses  of  all  certified  absentee  vo- 

ters are  public  records.  G.L.  c.54,  s.91.  Pursuant  to  G.L.  c.51,  s.55,  the  party 
affiliation  of  registered  voters  is  public,  as  well  as  their  names  and  addresses. 

■-^ —  "The  only  information  contained  on  absentee  ballots  that  is  not  public  is  the 
fact  that  an  individual  has  a  physical  disability.  Exemption  (c),  the  privacy  ex- 

emption, is  applicable  to  this  information.  Exemption  (c)  calls  for  a  balancing 

of  the  public's  right  to  know  against  the  privacy  interest  of  the  individual.  The 
privacy  interest  will  prevail  only  when  disclosure  would  publicize  "intimate  de- 

tails of  a  highly  personal  nature"  such  as  an  individual's  medical  condition. 
Attorney  Genera/  v.  Assistant  Commissioner  of  the  Real  Property  Department 
of  Boston,  380  Mass.  623,  626  (1980).  Since  the  fact  of  physical  disability 

relates  to  a  person's  medical  condition,  disclosure  of  this  fact  would  constitute 
an  unwarranted  invasion  of  privacy.  Therefore,  this  information  is  exempt  from 
disclosure  by  exemption  (c). 
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SPR  83/205 

Issue:  Requester  sought  access  to  a  report  on  the  investigation  of  a  town's  Public  Safe- 
ty Department. 

Held:  Portions  of  the  report  are  exempt  from  disclosure  pursuant  to  exemptions  (c), 
(d)  and  (f)  of  G.L.  c.4,  s.7(26). 

Rationale:  The  first  clause  of  exemption  (c)  exempts  from  disclosure  personnel  and  med- 
ical files  of  a  personal  nature  relating  to  a  specific  individual.  Globe  Newspaper 

Co.  V.  Boston  Retirement  Board,  388  Mass.  427,  432-34  (1983).  The  report  is 
not  personnel  information  in  that  it  is  not  an  evaluation  of  a  particular  individ- 

ual but  rather  of  the  department  as  a  whole.  Sqq  Athens  Observer,  Inc.  v.  Ander- 
son, 263  S.E.2d.  128  (GA  1980).  Therefore  the  first  clause  of  exemption  (c) 

is  not  applicable. 

The  second  clause  of  exemption  (c)  requires  a  balancing  of  the  public's  right  to 
know  against  the  privacy  interest  that  would  be  invaded  by  disclosure.  The  pri- 

vacy interest  will  prevail  only  when  disclosure  would  publicize  "intimate  details 
of  a  highly  personal  nature."  Attorney  General  v.  Assistant  Commissioner  of 
the  Real  Property  Department  of  Boston,  380  Mass.  623,  625-26  (1980).  Since 
family  fights  and  reputation  were  cited  in  Attorney  General  v.  Assistant  Com- 

missioner of  the  Real  Property,  Supra,  as  an  example  of  an  "intimate  detail," 
the  portions  of  the  report  that  identify  individuals  who  were  having  family 
problems  are  exempt  from  disclosure.  The  report  contains  specific  allegations 
of  misconduct,  which  if  disclosed  could  have  an  adverse  effect  on  the  ability  of 

certain  individuals  to  function  in  their  present  positions  as  well  as  on  their  abil- 
ity to  obtain  future  employment.  See  Attorney  General  v.  School  Committee 

of  Northampton,  375  Mass.  121,  132,  n.5  (1979).  The  investigation  of  these  al- 
legations has  not  resulted  in  any  charges  being  brought.  The  federal  courts  have 

generally  found  that  matters  relating  to  unproven  allegations  of  misconduct  by 
government  officials  are  exempt  from  disclosure  by  the  privacy  exemption.  See 
Vaughn  v.  Rosen,  384  F.Supp.  1049, 1055  (D.D.C.  1974),  affd,  523  F.2d  1136 
(D.C.  Cir.  1975);  Fund  for  Constitutional  Government  v.  National  Archives 
and  Records  Service,  485  F.Supp.  1,  16  (E.D.  VA  1978).  Accordingly,  those 

portions  of  the  report  concerning  the  investigation  of  the  allegations  of  miscon- 
duct are  exempt  from  disclosure  by  virtue  of  exemption  (c). 

Exemption  (d)  provides  a  limited  executive  privilege  for  data  relating  to  the  de- 
velopment of  government  policy.  To  be  included  as  part  of  the  exempted  delib- 

erative process,  the  data  must  make  recommendations  or  express  opinions  on 
legal  or  policy  matters.  Vaughn  v.  Rosen,  523  F.2d  1136,  at  1144.  Its  applica- 

tion is  limited  to  those  matters  in  which  the  author  has  a  reasonable  expecta- 
tion of  confidentiality,  without  which  he  or  she  would  be  unwilling  to  express 

ideas  fully  and  completely.  Exemption  (d)  thus  covers  the  personal  opinions  of 
the  writer  rather  than  the  policy  of  the  agency.  Coastal  States  Gas  Corp.  v.  De- 

partment of  Energy,  617  F.2d  854,  866  (D.C.  Cir.  1980).  Those  portions  of  the 
report  that  contain  the  recommendations  of  the  investigator  fall  within  exemp- tion (d). 

continued  on  next  page 
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Determinations 

SPR  83/205    (continued  from  previous  page) 

Exemption  (f),  the  investigatory  exemption,  provides  protection  for  those  law 
enforcement  activities  requiring  a  cloak  of  confidentiality  to  succeed.  One  of 

its  purposes  is  to  encourage  individuals  to  come  forv^^ard  and  speak  freely  con- 
cerning matters  under  investigation.  Bougas  v.  Chief  of  Police  of  Lexington, 

371  Mass.  59,  62  (1976),  cited  with  approval  in  Reinstein  v.  Police  Commis- 
sioner of  Boston,  378  Mass.  281,  289  (1979).  Since  disclosure  of  the  identities 

of  the  individuals  who  provided  information  to  the  investigator  may  inhibit 
others  from  coming  forward  on  the  future,  the  identities  of  these  persons  are 
exempt  from  disclosure  pursuant  to  exemption  (f). 

SPR  83/43 

Issue:  Requester  appealed  the  failure  of  the  Animal  Rescue  League  of  Boston  to  grant 

access  to  inspection  reports  of  institutions  that  utilize  animals  for  research  pur- 

poses. 

Held:  The  Animal  Rescue  League  of  Boston  is  not  an  entity,  subject  to  the  mandatory 
disclosure  provisions  of  G.L,  c.66,  s.lO,  therefore  the  inspection  reports  are 
not  public  records. 

Rationale:  G.L.  c.4,  s.7(26)  defines  public  records  as  all  records  made  or  received  by  an  of- 
ficer or  employee  of  any  agency,  executive  office,  department,  board,  commis- 
sion, bureau,  division  or  authority  of  the  Commonwealth,  or  of  any  subdivision 

thereof,  or  of  any  authority  established  by  the  general  court  to  serve  a  public 
purpose.  As  a  private  non-profit  corporation  the  Animal  Rescue  League  (ARL) 
is  not  one  of  the  governmental  entities  enumerated  in  G.L.  c.4,  s.7(26).  How- 

ever, if  an  entity  functions  as  a  government  agency  it  may  be  subject  to  the 

provisions  of  the  public  records  law.  The  federal  courts  have  looked  at  the  fol- 
lowing factors  in  determining  whether  an  entity  is  the  functional  equivalent  of 

an  agency: 

1 1  whether  the  entity  performs  a  governmental  function; 
2)  the  level  of  government  funding; 
3)  the  extent  of  government  involvement  or  regulation;  and 
4)  whether  the  entity  was  created  by  the  government. 
[Board  of  Trustees  of  Woodstock  Academy  v.  Freedom  of  Information 
Commission,  436  A.2d.  266  (1980)) 

The  ARL  was  not  created  by  the  government.  It  does  not  receive  operational 

appropriations  from  the  legislature,  instead  it  receives  its  financial  support  al- 
most entirely  from  private  contributions.  There  is  no  state  agency  that  directly 

regulates,  supervises  or  oversees  the  day-to-day  operation  of  the  ARL.  Although 
the  ARL  performs  a  government  function  it  does  not  possess  any  decision  making 
authority.  G.L.  c.49A,  s.8A  gives  the  ARL  the  authority  to  inspect  institutions 
subject  to  Chapter  49A  and  make  recommendations.  The  federal  courts  place 

great  importance  on  whether  an  entity  has  the  authority  to  make  binding  de- 
cisions in  determining  whether  an  entity  is  subject  to  the  Federal  Freedom  of 

Information  Act,  5  U.S.C.  s.552(b).  See  Lombardo  v.  Handler,  397  F.Supp.  792 
(D.D.C.  1975);  Washington  Research  Project,  Inc.  v.  Department  of  Health, 
Education  and  Welfare,  504  F.2d.  238,  247-48  (D.C.Cir.  1974).  Since  the  ARL 
is  not  an  agency  as  defined  by  G.L.  c.4,  s.7(26)  it  is  not  subject  to  the  disclo- 

sure provisions  of  G.L.  c.66,  s.lO. 
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Office  of  the  Secretary  of  State,  Michael  J.  Connolly,  Secretary 

This  special  double  issue  of  The  Review  adopts  a  new  look.  The  tradition  of  pro- 

viding custodians  and  requesters  with  a  compendium  of  developments  in  the  Public 

Records  Law,  however,  is  continued  .  I  hope  that  the  topics  addressed  in  these 

determinations  will  assist  you  in  formulating  a  response  to  any  public  records 

problem  you  may  confront.  This  issue  also  includes  a  newly  updated  cumulative 

index  of  all  determinations  that  have  appeared  in  The  Review.  Acknowledgement 
should  be  given  to  the  legal  and  support  staff  of  the  Public  Records  Division  for 

their  continued  best  efforts.  Apologies  are  extended  for  the  unavoidable  publication 
delay. 

The  full  text  of  each  determination  found  within  this  issue  may  be  obtained  from 
The  Public  Records  Division.  Further  inquiries  regarding  the  Public  Records  Law 
are  encouraged. 

Sincerely, 
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Determinations 

SPR918 

Issue:  Requester  appeals  the  denial  of  access  to  a  compliance  manual 

prepared  by  a  law  enforcement  agency. 

Held:  The  plan  is  a  public  record,  not  falling  within  exemptions  (b),  (d),  and 

(f). 
Rationale:  Exemption  (d)  prevents  disclosure  of  records  related  to  governmental 

policy  development.  The  manual  consists  of  directions  to  subord- 
inates, not  recommendations  to  policy  makers.  Accordingly,  it  does 

not  fall  within  exemption  (d). 

Exemption  (f)  exempts  confidential  investigative  records,  the 

disclosure  of  which  would  unduly  prejudice  effective  law  enforcement. 

Exempt  records  must  relate  to  specific  investigations  of  alleged 

wrongdoing,  but  not  to  routine  governmental  monitoring.  Reinstein 

V.  Police  Commissioner  of  Boston,  378  Mass.  281(1979).  Enforcement 

manuals  are  prepared  as  part  of  the  state  role  in  carrying  out  the 

government  grant  program.  The  records  are  designed  to  instruct 

grant  compliance  officers  on  how  to  conduct  a  routine  review  of  a 

grantee  .  Failure  to  comply  with  appropriate  standards  may  result  in 

remedies  not  involving  civil  or  criminal  penalties.  These  considerations 

indicate  that  the  records  are  not  of  an  investigatory  nature  and  thus  do 
not  fall  within  exemption  (f). 

Exemption  (b)  exempts  records  related  to  internal  practices  of  a 

governmental  unit,  the  disclosure  of  which  would  significantly  impede 

governmental  operations.  The  exempt  record  must  concern  matters 

that  are  truly  internal  or  intra-governmental  and  not  of  legitimate 
interest  to  the  public.  Crooker  v.  Bureau  of  Alcohol,  Tobacco,  and 
Firearms,  670  F.  2d.  1051  (D.C.  Cir.  1981).  None  of  the  compliance 
manual  records  satisfy  these  requirements.  The  portions  of  the  records 

that  are  i  .tra-governmental  would  not  jeopardize  performance  of 
governmental  functions.  Some  of  the  records,  being  interpretations  or 
modifications  of  the  law,  are  not  predominantly  internal  in  nature. 
Other  portions  of  the  records  would  eventually  be  disclosed  when  the 
compliance  officer  implemented  the  plan.  The  remaining  records  do 
not  meet  the  burden  of  proof  sufficient  for  the  application  of  exemp- 

tion (b). 

1 





SPR  84/221 

Issue:  Custodian  requested  an  advisory  opinion  regarding  the  public  records 

status  of  the  contents  of  abandoned  property  records  held  by  the 

State  Treasurer  and  Receiver  General  and  an  interpretation  of  the 

access  regulations  regarding  these  records. 

Held:  The  records  filed  with  the  State  Treasurer  and  Receiver  General  pur- 

suant to  G.  L.  c.  200A,  S.7,  v^ith  social  security  numbers  deleted, 

become  public  records  upon  receipt  and  are  subject  to  the  mandatory 

disclosure  provision  of  G.  L.  c.  66,  s.lO  and  the  Public  Records 

Access  Regulations,  950  CMR  32.0Q. 

Rationale:  The  Abandoned  Property  Law,  G.  L.  c.  200A,  provides  a  method  by 

which  property  classified  as  "abandoned  "  can  be  distributed  to  the 
rightful  owner.  The  purpose  of  the  statute  is  to  prevent  escheats.  To 

this  end,  G.  L.  c.  200A,  s.8(a)(1),  requires  the  State  Treasurer  to 

publish  the  name  and  last  known  address  of  the  apparent  owner.  G. 

L.  c.  200A,  s.8(c)(l),  requires  each  published  notice  to  contain  a 

statement  that  information  concerning  the  amount  or  description  of 

the  property  and  the  name  and  address  of  the  holder  may  be  obtained  ^ 
by  persons  possessing  an  interest  in  the  property  by  addressing  an 

inquiry  to  the  State  Treasurer  .  By  enacting  these  provisions,  the 

Legislature  determined  that  any  privacy  interest  that  could  be  harmed 

by  disclosure  of  this  information  is  minimal.  On  the  other  hand,  there 

is  a  great  public  interest  in  the  amount  of  abandoned  property  which 

annually  escheats  and  in  providing  easy  public  access  to  the  means 
and  resources  available  for  locating  and  returning  the  property  to  its 
rightful  owner.  Accordingly,  G.  L.  c.  4,  s.7(26)(c),  does  not  exempt 
the  name  and  the  address  of  the  apparent  owner,  the  amount  or 
description  of  the  property  involved,  or  the  name  and  address  of  the 

holder.  Disclosure  of  an  apparent  owner's  social  security  number, 
however,  serves  no  similar  public  interest  and  constitutes  an  unwar- 

ranted invasion  of  personal  privacy.  Access  must  be  granted  to  any 
person,  without  regard  to  status  or  motivation,  within  ten  days  of 
receipt  of  a  request.  950  CMR  32.00. 
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SPR  84/158,216,217,218 

Issue:  The  requester  appeals  the  custodian's  failure  to  disclose  copies  of 
federal  grants  for  educational  purposes,  the  number  of  students 

enrolled  in  R.O.T.C.  programs  and  a  breakdown  of  all  school  com- 
mittee administration  expenditures.  The  custodian  was  unwilling 

to  comply  with  this  request  because  he  felt  it  was  a  "defamatory 

request ...  lacking  in  good  faith." 

Held:  A  person's  intended  use  or  motive  in  regard  to  a  request  for  access 
to  a  public  record  is  irrelevant  and  should  never  become  a  consid- 

eration for  a  record  custodian  under  the  Public  Records  Law. 

Rationale:  G.  L.  c.  66,  s.l  0(a)  guarantees  anyone  a  right  of  access  to  all 

public  records  regardless  of  the  identity  or  motive  of  the  individual 

seeking  the  record.  See  950  C.M.R.  32.05  (5)  (prohibiting  back- 
ground inquiries).  The  Massachusetts  Supreme  Judicial  Court 

has  stated  that,  G.  L.  c.  66,  s.lO  "...  does  not  provide  a  'standing' 
requirement  but  extends  the  right  to  examine  public  records  to 

'any  person'  whether  intimately  involved  with  the  subject  matter 

of  the  records  he  seeks  or  merely  motivated  by  idle  curiosity." 
Bougas  v.  Chief  of  Police  of  Lexington,  371  Mass.  59,64(1976); 

see  also,  Torres  v.  Attorney  General,  391  Mass.  1 ,  10(1984). 

SPR  84/219 

Issue:  Requester  appealed  the  failure  of  a  county  treasurer  to  provide  him 

access  to  the  amounts  and  dates  of  monthly  pension  payments  made 
to  two  named  individuals. 

Held:  The  information  requested  is  public.  Exemption  (c)  is  not 

applicable. 

Rationale:  The  public  records  status  of  pension  payments  is  clearly  settled.  The 

dates  and  amounts  of  payments,  as  well  as  the  names  of  pensioners, 

are  not  exempt  from  disclosure  by  G.  L.  c.  4,  s.7(26)(c).  Globe 

Newspaper  Company  v.  Boston  Retirement  Board,  388  Mass.  427, 

428-429  n.  6-7(1983).  Accordingly,  the  dates  and  amounts  of 
pension  payments  made  to  two  named  individuals  are  public 
records. 
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SPR  84/152 

Issue:  Requester  sought  access  to  an  investment  candidates  list  and  a  trea- 

surer's report  held  by  the  Massachusetts  Technology  Development 

Corporation.  (MTDC  ). 

Held:  The  information  requested  is  not  public.  Exemption  (a)  is 

applicable  to  the  requested  information. 

Rationale:  Exemption  (a)  applies  to  information  that  is  exempt  by  statute. 

The  statute  asserted  by  the  custodian  is  G.  L.  c.  40,  s.10,  as  amended 

by  c.  809  of  the  Acts  and  Resolves  of  1979.  This  statute  provides 

that  trade  secrets  and  commercial  or  financial-  information  of  an  app- 

licant or  recipient  of  Massachusetts  Technology  Development  Corp- 
oration assistance  are  not  public  records.  Essentially,  the  statute 

preserves  the  confidentiality  of  trade  secret  information  and  com- 
mercial or  financial  information.  In  analogizing  this  statute  to  the 

federal  exemption  for  trade  secret  and  commercial  or  financial  inform- 
ation, the  follov/ing  objective  test  is  utilized  to  determine  if  the 

information  is  privileged  or  confidential:  whether  disclosure  would 

have  the  effect  of  (1)  impairing  the  government's  ability  to  obtain  the 
necessary  information  in  the  future;  or  (2)  causing  substantial  harm  to 

the  competitive  position  of  the  person  from  whom  the  information 
was  obtained.  National  Parks  and  Conservation  Association  v. 

Morton,  498  F.2d  765,  770  (D.C.  Cir.1974)  .  The  records  requested 

contained  information  pertaining  to  specific  companies  as  to  their 

respective  debt  balances  on  loans  from  the  MTDC  revolving  loan  fund, 

equity  amounts  invested  by  the  MTDC  and  the  interest  received  by 

the  MTDC.  The  records  also  contain  a  list  of  all  companies  who  were 
denied  MTDC  assistance. 

This  information  would  reveal  the  credit  line  and  the  fiscal  sol- 

vency of  the  companies,  thus  causing  substantial  harm  to  their 

competitive  positions.  Additionally,  disclosure  would  impair  the 

government's  ability  to  obtain  information  essential  to  the  MTDC 
assistance  program. 
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SPR  84/156 

Issue:  Requester  sought  police  department  records  which  included:  a  civil 

service  list  of  police  applicants;  nannes  of  those  accepted  for  police 

positions  from  that  list;  the  names  of  those  on  the  list  who  are  cur- 

rently working  for  the  department;  a  copy  of  a  contract  between  the 

town  and  an  individual  hired  to  perform  psychological  testing  of 

applicants;  certain  miscellaneous  data  associated  with  this  testing; 

and  a  letter  from  the  Personnel  Administrator  of  the  Division  of 

Personnel  Administration  delegating  to  the  town  the  authority  to 

conduct  this  testing. 

Held:  Ail  the  requested  data  were  public  records    subject  to  disclosure. 

Rationale:  Civil  service  eligibility  lists  are  public  record  by  statute.    G.  L.  c. 

31 ,  S.25.  Likewise,  names  of  public  employees  have  been  consistently 

held  to  be  public  records  in  prior  determinations  by  the  Supervisor 

of  Public  Records.  SPRS  84/159,  83/27  and  82/172. 

Certain  municipal  contracts  are  statutorily  defined  as  public  records 

by  c.  66,  S.17B.  Although  the  legislature  repealed  c.  66,  S.17B  in 

1973,  the  Supreme  Judicial  Court  has  held  that  records  which  were 

public  prior  to  the  enactment  of  the  current  definition  of  a  public 

record  remain  public  under  St.  1973,  c.  1050,  s.6.  Hastings  and  Sons 

Publishing  Co.  v.  City  Treasurer  of  Lynn ,  374  Mass  812,816  (1978). 

Therefore,  the  contract  is  a  public  record. 

In  examining  the  public  records  status  of  the  miscellaneous  data 

relating  to  the  conducting  of  the  psychological  testing  for  police  appli- 
cants, exemption  (d)  of  G.  L.  c.  4,  s.7(26)  was  considered.  This 

exemption  applies  only  to  data  or  memoranda  determined  to  be  with- 
in the  deliberative  process  and  it  expressly  does  not  include  purely 

factual  reports  or  ones  which  are  reasonably  complete.  E.P.A.  v. 

Mink,  410  U.S.  73,  89;  93  S.  Ct.  827,  837(1973).  Under  this 

analysis,  the  records  were  found  to  be  factual  in  nature  and  thus  not 

exempt  from  disclosure. 

G.  L.  c.  31 ,  s.5{l )  grants  to  the  cities  and  towns  of  the  commonwealth 

the  power  to  operate  their  own  civil  service  systems  under  "plans" 
which  are  subject  to  the  approval  of  the  Personnel  Administrator  of 

the  Division  of  Personnel  Administration.  Once  a  "plan"  is  approved, 
a  letter  of  certification  is  issued  to  the  town  or  city  evidencing  such 

approval.  Here,  it  was  found  that  none  of  the  exemptions  found 

within  G.  L.  c.  4,  s.7(26)  were  applicable.  The  letter  was  represen- 

tative of  adopted  government  policy  and  its  disclosure  can  only  serve 
the  public  interest. 
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SPR  1000 

Issue:  Requester  appealed     from  the  Department  of  Public  Welfare's  desision 
to  deny  access  to  records  related  to  an  ongoing  civil  case  in  which  an  order 

closing  discovery  was  made.  The  Attorney  General  alleges  that  the  unavail- 
ability of  the  record  under  the  Rules  of  Civil  Procedure  precludes  access 

to  the  record  under  the  Public  Records  Law. 

Held:  Records  unavailable  through  the  discovery  rules  remain  public  records 

unless  they  fall  within  one  of  the  exemptions  to  the  public  records  law 

under  G.  L.  c.  4,  s.7(26). 

Rationale:  The  discovery  rules  and  the  Public  Records  Law  are  two  distinct  avenues  for 

gaining  access  to  records,  each  with  its  own  standard.  Discovery  of  a  record 

through  the  Rules  depends  on  the  circumstances  of  a  particular  lawsuit, 

especially  on  the  needs  of  the  party  seeking  the  record.  Access  to  a  record 

pursuant  to  the  Public  Records  Law  rests  on  the  content  of  the  record 

regardless  of  the  circumstances  of  the  requester.  Bougas  v.  Chief  of  Police 

of  Lexington,  371  Mass.  59,  (1976).  In  enacting  G.  L.  c.  4,  s.7(26)  the 

Legislature  considered,  but  ultimately  rejected,  an  exemption  for  records 

pertaining  to  civil  litigation  involving  a  governmental  agency.  The  federal 

courts  have  held  that  an  agency  can  not  rely  on  the  Rules  to  withhold 

information  from  the  public  where  the  Freedom  of  Information  Act  (  the 

federal  counterpart  to  Massachusetts'  Public  Records  Law  )  requires  its 
disclosure,  i^oore  -  Mc  Cormack  Lines,  Inc.  v.  I.T.O.  Corporation  of 

Baltimore,  508  F.  2d  945,  949  -  50  (  4th  Cir.  1974  ). 

The  Rules  do  not  operate  through  exemption  (a)  to  bar  these  records 

from  disclosure.  The  Rules  do  not  prohibit  disclosure  but  instead  provide 
for  disclosure  in  certain  circumstances.  There  is  no  conflict  between  the 

Public  Records  Law  and  the  rules  of  discovery.  When  a  government  agency 

is  a  party  to  litigation,  either  or  both  routes  may  be  used  to  obtain  gov- 
ernment records. 
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SPR  1032 

Issue:  The  custodian  sought  an  advisory  opinion  on  the  public  records  status 

of  Department  of  Public  Health  records  related  to  an  investigation  of 

a  hepatitis  outbreak  at  a  hotel. 

Held:  Exemptions  (a),  (c),  and  (f)  are  not  applicable  to  the  records. 

Rationale:  Exemption  (a)  includes  records  that  are  exempt  by  statute.  Depart- 
mentally  sponsored  scientific  studies  and  research  records  shall  be 

confidential  and  not  admissible  as  evidence  in  any  public  proceeding. 

G.  L.  c.  1 1 1 ,  s.24  A.  The  purpose  of  the  investigation  was  to  determine 

if  there  was  a  hepatitis  outbreak  at  a  specific  site.  It  did  not  possess  the 

basic  academic  research  character  appropriate  for  application  of  the 

statute.  The  records  potentially  could  have  been  shared  with  the  local 

Board  of  Health  and  used  in  a  licensing  hearing.  This  indicates  that  the 

department  never  intended  the  records  to  come  within  the  statute. 

Accordingly,  the  statute  and  thus  exemption  (a)  do  not  apply  to  the 
records. 

To  fall  within  exemption  (c)  a  record  must  relate  to  a  specific  indivi- 

dual. Since  these  records  do  not  relate  to  a  specific  individual,  exemp- 
tion (c)  is  not  applicable. 

In  order  for  a  record  to  fall  within  exemption  (f),  its  disclosure  must 
prejudice  effective  law  enforcement.  The  exemption  was  designed  to 

protect  "  confidential  investigatory  techniques,  procedures  or  sources 
of  information,"  and  to  encourage  citzens  "  to  come  forward  and  speak 
freely  with  police  concerning  matters  under  investigation."  Reinstein  v. 
Police  Commissioner  of  Boston,  378  Mass.  281,  289(1979).  The 
hepatitis  investigation  used  no  confidential  investigatory  techniques. 
It  generated  records  consisting  entirely  of  factual,  non-subjective  infor- 

mation, and  has  resulted  in  no  law  enforcement  activity.  Additionally, 
G.  L.  c.  1 1 1 ,  s  s.109,  1 1 1 ,  and  112  require  citizens  to  report 
information  concerning  dangerous  diseases.  Accordingly,  exemption 
(f)  does  not  apply  to  these  records. 
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SPR 1038 

Issue:  Requester  sought      Massachusetts  State  Lottery  Commission 

records  concerning  the  acquisition  of  an  on-line  number  selection 

lottery  processing  system. 

Held:  The  records  are  not  exempt  under  exemptions  (g)  or  (h)  and  are 

thus  public  records. 

Rationale:  Exemption  (h)  prevents  disclosure  of  certain  proposals  and  bids  to 

enter  into  any  contract  or  agreement  and  inter-  and  intra-agency 
evaluative  communications  related  to  these  proposals  and  bids. 

Proposals  and  bids  that  must  be  opened  publicly  are  disclosable 

from  the  time  that  they  are  to  be  opened.  All  other  proposals  and 

bids  are  disclosable  once  the  deadline  for  their  receipt  has 

expired.  The  evaluative  documents  are  disclosable  from  the  time 

that  the  decision  has  been  made  to  negotiate  v/ith  or  award  a 

contract  to  a  particular  person.  This  exemption  is  designed  to 

protect  the  integrity  of  the  bidding  procedure  by  keeping  all 

bidders  and  potential  bidders  on  an  equal  footing.  It  does  not 

apply  to  records,  such  as  the  Commission  records,  in  which  the 

bidding  procedure  is  over  and  the  contract  has  been  awarded. 

Exemption  (g)  prevents  disclosure  of  trade  secrets  or 

commercial  or  financial  information  voluntarily  provided  to  an 

agency  for  use  in  developing  governmental  policy  and  upon  a 

promise  of  confidentiality;  but  this  subparagraph  shall  not  apply 

to  information  submitted  as  required  by  law  or  as  a  condition  of 

receiving  a  governmental  contract  or  other  benefit.  The  commis- 
sion records  were  not  voluntarily  provided,  but  instead  submitted 

as  a  condition  of  receiving  a  governmental  contract.  Additionally, 

the  records  were  not  used  in  the  development  of  governmental 

policy,  thus  they  do  not  fall  within  exemption  (g).  Since  no 

other  exemption  applies,  the  records  are  public  records. 
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SPR  85/41 

Issue: 

Held: 

Rationale: 

SPR  84/161 

Issue: 

Held: 

Rationale: 

The  requester  sought  the  Inspector  General's  case  file  on  his  inves- 

tigation of  the  Woods  Hole,  Martha's  Vineyard,  and  Nantucket 
Steamship  Authority. 

Inspector  General  investigation  records  are  exempt  from  disclosure 

by  virtue  of  G.  L.  c.  1 2A  ss.l  0  and  1 3,  operating  through  exemption 

(a). 

Exemption  (a)  includes  records  that  are  exempt  from  disclosure  by 

statute.  At  the  discretion  of  the  Inspector  General  Council  the 

Inspector  General  may  refer  investigatory  findings  to  any  gov- 
rnmental  agency  interested  in  the  findings.  G.  L.  c.  12A,  s.13 

provides  that  all  records  of  the  Inspector  General  shall  be 

confidential  and  shall  not  be  public  records  unless  it  is  necessary 

for  the  Inspector  General  to  make  such  records  public  in  the 

performance  of  his  or  her  duties.  Both  statutes  express  a  legislative 

intent  that  records  of  the  Inspector  General  not  be  disclosed,  even 

given  a  strong  public  interest  in  disclosure.  Therefore,  the  requested 

records  fall  within  exemption  (a)  and  are  exempt  from  mandatory 
disclosure. 

Requester  sought  access  to  certain  records  pertaining  to  state  police 

reconstruction  reports  relating  to  an  accident. 

The  requested  information  is  public  except  for  the  deletion  of 

individual  names  and  other  identifying  information  by  virtue 
of  exemption  (f) 

Exemption  (f),  the  investigatory  exemption,  provides  protection  for 

those  law  enforcement  activities  requiring  a  cloak  of  confidentiality 

to  succeed  .  One  of  its  purposes  is  to  encourage  individuals  to  come 

forward  and  speak  freely  concerning  matters  under  investigation. 

Bougas  v.  Chief  of  Police  of  Lexington,  371  Mass.  59,  62(1976). 
Since  disclosure  of  the  identities  of  the  witnesses  and  nonwitnesses 

who  provided  information  to  the  investigator  may  inhibit  others 

from  coming  forward  in  future  investigations,  the  identities  of  these 

persons  are  exempt  from  disclosure  pursuant  to  exemption  (f). 

Furthermore,  exemption  (f)  does  not  apply  since  the  investigation 

is  completed,  thus  there  is  no  risk  of  premature  disclosure  of  the 

Commonwealth's  case. 
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SPR  84/140 

Issue:  Requester  sought  an  advisory  opinion  on  the  public  record 

status  of  records  stored  in  computerized  form  and  the  extent  to 

which  a  custodian  must  provide  access  thereto. 

Held:  A  computer  tape  or  disc  is  a  public  record  insofar  as  the  inform- 
ation it  contains  is  public. 

Rationale:  The  plain  language  of  G.  L.  c.  4,  s.7(26)  demonstrates  that  the 

public  record  status  of  requested  data  is  not  dependent  upon  its 

physical  form.  If  data  is  public,  it  is  public  in  whatever  form  it 

may  be  found  in.  Additionally,  the  federal  courts  have  held  that 

the  Federal  Freedom  of  Information  Act  (upon  which  the 

Massachusetts  Public  Records  Law  is  patterned  )  applies  to  com- 
puter tapes  to  the  same  extent  it  applies  to  other  documents. 

See  Yeager  v.  Drug  Enforcement  Administration,  678  F.  2d  315 

(D.  C.  Cir.  1982  );  Long  v.  IRS,  cert,  denied,  446  U.S.  917 

(1980). 

As  a  public  record,  a  computer  tape  or  disc  is  subject  to  the 

mandatory  disclosure  provisions  of  G.  L.  c.  66,  s.lO.  Thus  the 

custodian  of  a  computer  disc  or  tape  must  provide  a  requester 

with  a  copy  of  it  upon  payment  of  a  reasonable  fee.  Pursuant  to 

950  C.M.R.  32.06  (f)  the  custodian  is  entitled  to  collect,  as  a  fee 

the  actual  cost  involved  in  making  a  duplicate  of  the  computer 
tape  or  disc. 

If  an  agency  does  not  have  the  necessary  software  (program)  to 

generate  a  particular  record,  it  is  not  obligated  to  create  such 
software.  Seigle  v.  Barry,  422  So.  2d  63  (Fla.  App.  1982). 
However,  if  an  agency  has  the  software  to  generate  the  record 
requested  then  the  agency  would  be  required  to  provide  access  to 
such  record  pursuant  to  G.  L.  c.  66,  s.lO. 
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Requester  appeals  the  Department  of  Public  Welfare's  failure  to 
provide  access  to  proposals,  received  in  response  to  a  request  for 

proposals,  evaluation  instruments  used  in  the  selection  process, 

meeting  minutes  and  the  name,  title  and  employer  of  each  member 
of  the  Selection  Committee. 

The  information  is  not  exempt  from  disclosure  by  exemptions 

(c)  and  (h)  and  therefore  is  a  public  record. 

Exemption  (c)  does  not  apply  to  the  personnel  information 

requested  of  committee  members  since  the  minimal  privacy 

invasion  caused  by  disclosure  does  not  outweigh  the  strong  public 

interest  which  would  be  served  by  disclosure.  Members  volun- 
tarily serve  as  selection  committee  members  yielding  only  a  minimal 

privacy  expectation.  Moreover,  the  public  has  a  strong  and  com- 
pelling interest  in  seeing  that  selection  committee  members  are 

staffed  by  competent  personnel  adequately  discharging  their 
duties. 

Exemption  (h)  addresses  the  balance  of  the  requested  infor- 
mation. Proposals  and  bids  to  enter  into  any  contract  or  agreement 

and  any  inter-  or  intra-agency  evaluative  communications  related  to 
these  proposals  and  bids  are  temporarily  exempt  from  disclosure. 

Proposals  and  bids  that  must  be  opened  publicly  are  disclosable 

from  the  time  that  they  are  to  be  opened.  All  other  proposals  and 

bids  are  disclosable  once  the  deadline  for  their  receipt  has  expired. 
The  evaluative  documents  are  disclosable  from  the  time  that  the 

decision  has  been  made  to  negotiate  with  or  award  a  contract  to  a 

particular  person.  In  this  instance,  the  department  already  had 
reached  a  decision  to  negotiate  or  contract  with  another  person. 
Therefore,  exemption  (h)  has  no  applicability  to  the  requested 
records  and  they  are  subject  to  the  disclosure  provisions  of  G.  L.  c. 
66,  s.lO. 
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Requester  appealed  the  failure  of  a  board  of  selectmen  to 

provide  him  a  "corrected  copy"  of  selectmen  meeting  minutes. 
The  requester  believed  that  the  transcribed  minutes  did  not 

accurately  reflect  the  contents  of  the  tape  recording  of  the 
meeting. 

Requester  is  not  entitled  to  a  verbatim  transcript  of  the  meet- 

ing minutes. 

The  public  records  status  of  selectmen  open  meeting  minutes 

is  clearly  established  by  the  Open  Meeting  Law,  G.  L.  c.  39 

S.23B,  which  provides  that,  "  A  governmental  body  shall 
maintain  accurate  records  of  its  meeting,  setting  forth  the 

date,  time,  place,  members  present  or  absent  and  action  taken 

at  each  meeting,  including  executive  sessions.  The  records  of 

each  meeting  shall  become  a  public  record  and  be  available  to 

the  public..."  A  tape  recorder  may  be  used  to  create  a  record 
of  the  business  transacted  at  the  meeting  and  to  provide  a 

basis  for  a  subsequent  transcription.  The  transcription  must 

comply  with  the  statutory  directive,  but  there  is  no  require- 
ment that  it  be  verbatim.  Since  the  original  transcription 

provided  to  the  requester  by  the  board  of  selectmen  contained 

the  statutorily  required  information,  it  satisfied  the  request 
for  meeting  minutes. 

Requester  appealed  the  failure  of  a  city  to  grant  him  access  to  a 

letter  to  the  city  from  the  State  Ethics  Commission. 

The  State  Ethics  Commission's  letter  is  exempt  from  mandatory 
disclosure  by  virtue  of  exemption  (a). 

Exemption  (a)  applies  to  records  specifically  or  by  necessary 

implication  exempted  from  disclosure  by  statute.  Where  a  State 

Ethics  Commission  preliminary  inquiry  fails  to  indicate  reasonable 

cause  for  belief  that  there  has  been  a  statutory  violation,  the 

inquiry  shall  be  terminated.  All  records  and  proceedings  from  a 

terminated  preliminary  inquiry  are  confidential  pursuant  to  G.  L. 

c.  268,  S.4.  The  letter  to  the  city  satisfies  the  statutory  criteria 

for  confidentiality.  Accordingly,  the  letter  falls  within  exemption 

(a). 
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An  advisory  opinion  was  sought  on  whether  a  municipality  may 

delegate  its  public  records  responsibilities  to  a  private  entity. 

A  governmental  entity  may  delegate  any  of  its  public  records 

access  duties  to  an  independent  agent,  but  may  not  delegate  the 

responsibility  of  insuring  that  the  duties  are  carried  out. 

Municipal  departments  must  provide  copies  of  public 

records  within  ten  days  of  receiving  a  record  request.  G.  L. 

c.  66,  s.lO.  There  is  no  requirement  that  the  departments  must 

perform  this  service  themselves.  They  may  delegate  the  work 

to  private  agents.  However,  they  remain  responsible  for  the 

delegated  work.  Also,  delegation  of  work  does  not  allow 

municipal  departments  to  charge  record  requesters  more  than  the 

legally  permitted  amount  for  copies  of  public  records. 

Requester  sought  an  advisory  opinion  on  the  public  record  status 

of  the  Commonwealth's  vital  statistics  records. 

Exemption  (a)  applies  to  illegitimate  births,  abnormal  sex  births, 

fetal  deaths  and  marriage  records  of  illegitimate  persons  or  marriage 

records  with  a  physician's  certificate  filed  puruant  to  G.  L.  c.  207, 
S.20A,  recorded  after  1890.  All  other  records  of  vital  statistics  are 

public  records. 

Exemption  (a)  applies  to  information  that  is  exempt  by  statute. 

G.  L.  c.  207,  S.20A  exempts  from  disclosure  records  of  illegitimate  births, 

abnormal  sex  births,  fetal  deaths  and  marriage  records  of  illegitimate 

persons  or  marriage  records  with  a  physician's  certificate  recorded 
after  1890.  Thus,  these  records  are  not  public.  However,  effective 

September  28,  1983,  all  record  copies  and  corrections  of  birth, 

marriage  and  death  and  the  indices  from  1841-1890  are  statutorily 
public  records  pursuant  to  G.  L.  c.  46,  s.2A. 
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Whether  a  municipal  police  department  may  charge  a  requester  for 

time  spent  segregating,  sanitizing  and  copying  an  internal  investigation 

police  report. 

No.  The  fee  a  municipal  police  department  may  charge  for  providing 

copies  of  public  records  is  governed  by  G.  L.  c.  66,  s.lO(a). 

Although  the  Public  Records  Access  Regulations,  950  CMR  32.06, 

permit  a  record  custodian  to  charge  a  fee  for  search  and  segregation 

time  which  takes  more  than  twenty  minutes,  these  regulations  do  not 

apply  to  this  case.  The  fee  provisions  contained  in  the  regulations 

apply  except  where  the  fees  have  been  prescribed  by  statute.  The  fees 

that  a  municipal  police  department  may  assess  for  providing  copies  of 

public  records  are  prescribed  by  G.  L.  c.  66,  s.10(a).  It  provides  that  a 

police  department  may  assess  a  fee  of  one  dollar  per  page  for  pre- 

paring and  mailing  reports  and  fifty  cents  per  page  for  providing 

copies  of  public  records  in  hand.  Since  G.  L.  c.  66,  s.lO(a)  prescribes 

the  fees  a  municipal  police  department  may  charge  for  these  records, 

the  fee  provisions  contained  in  the  regulations  are  not  applicable. 

Requester  sought  access  to  a  sociological  thesis  shown  to  a  Board 
of  Selectmen. 

The  sociological  thesis  was  not  in  the  possession  or  control  of  a 

public  official  and  ,  therefore  ,  it  is  not  a  public  record  within  the 

meaning  of  G.  L.  c.  4,  s.7(26).  Accordingly  ,  G.  L.  c.  66,  s.lO 

does  not  apply  to  the  requested  record. 

Public  records  are  broadly  defined  to  include  all  documents, 

regardless  of  physical  form  or  charagteristics,  "  made  or  received" 
by  any  officer  or  employee  of  any  board  or  department  of  a 

political  subdivision  of  the  Commonwealth.  G.  L.  c.  4,  s.7(26). 

In  addition,  G.  L.  c.  66,  s.lO  requires  that  the  official  record 

custodian  provide  access  to  records  in  his  or  her  possession  which 

exist  and  are  public  as  defined  in  G.  L.  c.  4,  s.7(26).  Since  the 

record  requested  was  not  in  the  possession  or  control  of  a  public 

official,  it  is  not  a  public  record. 
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SPR  84/25 

Issue:  The  requester  appealed  a  town's  use  of  the  attorney  -  client  privilege, 

the  attorney  work  product  doctrine,  and  the  requester's  circum- 
stances to  justify  denial  of  access  to  Board  of  Selectmen  records. 

Held:  All  of  the  town's  reasons  for  preventing  disclosure  are  improper. 

Exemptions  (c)  and  (d)  apply  to  portions  of  the  records.  The 

remainder  of  the  records  are  public. 

Rationale:  Exemption  (d)  ,  unlike  its  federal  counterpart,  5  U.S.C.  s.552(b) 

5,  does  not  exempt  records  generated  under  the  attorney  -  client 

privilege  or  the  attorney  work  product  doctrine.  Since  no  other 

exemption  applies  to  these  legal  concepts,  they  are  irrelevant  to 

the  public  records  evaluation  process. 

Recommendations  on  legal  and  policy  matters  contributing  to 

the  deliberative  process  of  governmental  policy  development 

are  exempt  from  mandatory  disclosure  by  exemption  {d). Vaughn 

V.  Rosen,  523  F.2d  1136,  1144(D.C.  Cir.  1975).  Factual  matters 

used  in  this  process  are  not  exempt.  E.P.A.  v.  Mink,  410  U.S.  73,  89, 

93  S.  Ct.82(1973).  Additionally,  records  representing  policies,state- 
ments  or  interpretations  that  have  been  adopted  are  not  exempt. 

Orion  Research  v.  E.P.A.,e^S  F.2d.  551 ,  554  (1980).  Accordingly, 

a  portion  of  one  of  the  records  requesting  a  legal  opinion  from  the 

town  counsel  concerning  a  town  licensing  policy  falls  within 

exemption  (d)  if   policy  on  this  matter  has  not  yet  been  adopted. 

The  relation  of  an  individual  to  the  subject  matter  of  a  record  the 

person  is  requesting  is  irrelevant  in  determining  the  person's  access  to 
the  record.  Bougas  v.  Chief  of  Police  of  Lexington,  371  Mass 

59(1976).  Also  ,  the  individual  need  not  have  a  specific  reason  for 

desiring  access  to  the  record.  Id. 

The  second  clause  of  exemption  (c)  requires  that  the  public's  right  to 
know  be  balanced  against  the  privacy  interest  which  may  be  harmed 

by  disclosure.  The  public  right  to  know  should  prevail  unless 

disclosure  would  publicize  intimate  details  of  a  highly  personal 

nature.  Attorney  General  v.  Assistant  Commissioner  of  the  Real 

Property  Department  of  Boston,  380  Mass.  623,  625  (1980).  An 

individual's  medical  record  is  an  intimate  detail,  thus  the  portion 
of  the  board  record  that  relates  to  an  individual's  medical 
condition  is  exempt  from  disclosure  by  exemption  (c). 

continued  on  next  page 
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SPR  84/25  (continued  from  previous  page  ) 

Since  segregable,  non-exempt  materials  which  are  public  records 

must  be  disclosed,  G.  L.  c.  66,  s.lO(a),  all  portions  of  all  the  board's 
records  not  exempt  by  exemption  (c)  or  (d)  are  disclosable. 

SPR  84/210 

Issue:  Custodian  requested  an  advisory  opinion  on  the  public  records  status 
of  tax  commitment  books. 

Held:  The  tax  commitment  books  are  clearly  public  records.  Attorney 

General  V.  Collector  of  Lynn,  111  Mass.  151(1979). 

Rationale:  The  public  records  status  of  tax  commitment  books  is  well  settled. 

Attorney  General  v.  Collector  of  Lynn,  111  Mass.  151(1979).  In 

the  Lynn  case,  the  court  modified  its  earlier  holding  in  Hardman  v. 

Collector  of  Taxes  of  North  Adams,  317  Mass.  439(1945),  that  tax 

commitment  books  were  not  public  records  under  the  more  restric  - 

tive,  pre-1973  definition  of  public  records.  Id.,  at  154.  It  was  held 
that.  G.  L.  c.  60,  s.S,  created  an  expedited  inspection  process  for 

town  officials  and  did  not  necessarily  imply  a  statutory  exemption 

under  G.  L.  c.  4,  s.7(26)(a).  Id.,  at  155.  The  court  also  recognized 

that  the  strong  public  interest  in  knowing  whether  the  burden  of 

public  expenses  is  being  equitably  distributed  and  whether  public 

employees  are  diligently  collecting  delinquent  accounts  outweighs  the 

privacy  exemption  provided  by  G.  L.  c.  4,  s.7(26)(c).  Furthermore,  it 

is  improper  to  inquire  into  the  requester's  status  or  motivation  when  a 
request  is  made  for  inspection  of  tax  commitment  books. 
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SPR  83/88 

Issue:  Requester  sought  access  to  various  records  held  by  a  local  police 

department  relative  to  a  particular  criminal  incident.  The  records 

contained:  a  booking  and  arrest  report;  an  intelligence  report  based 

on  information  derived  from  an  informant;  a  police  attendance 

report;  a  police  log;  the  identities  of  officers  present  at  the  scene  of 

an  arrest;  and  the  identification  of  a  person  who  was  the  subject  of  a 

.suspicious  person  report. 

Held:  The  requested  data  is  public  with  the  exception  of  the  identity  of 

the  subject  of  a  "suspicious"  person  report. 

Rationale:  In  determining  the  public  records  status  of  the  requested  data, 

exemptions  (a),  (c)  and  (f)  were  considered.  Exemption  (a),  oper- 

ating through  G.  L.  c.  6,  s.l72  (CORI),  allows  for  the  non-disclosure 
of  all  data  assembled  by  a  criminal  justice  agency  (i.e.  police)  which 

refer  to  a  specific  individual  who  is  the  subject  of  a  criminal  charge. 

G.  L.  c.6,s.l72.       .  . 

Exemption  (f)  permits  the  deletion  from  the  record  of  any  iden- 
tifiers (i.e.  name,  address  and  telephone  number)  of  an  informant 

mentioned  in  a  police  case  report.  Exemption  (f)  guarantees 

anonymity  to  individual  citizens  so  as  not  to  inhibit  them  from 

coming  forward  and  providing  law  enforcement  officials  with  infor- 
mation concerning  matters  under  investigation.  Bougas  v.  Chief  of 

Police  of  Lexington,  371  Mass  59(1976).  References  identifying 

those  officers  present  at  the  arrest  scene  were  examined  under  the. 

second  clause  of  exemption  (c).  Exemption  (c)  balances  the  privacy 

interests  of  the  officers  against  the  public's  right  to  know  and  it  is 
only  when  the  privacy  interest  outweighs  the  public  interest  that 

the  exemption  may  be  applied.  Attorney  General  v.  Collector  of 

Lynn,  311  Mass  151,  156  (1976). 

The  public's  right  to  know  should  prevail  unless  disclosure  would 

publicize  "intimate  details"  of  a  "highly  personal  nature."  Attorney 
General  v  Assistant  Commissioner  of  Real  Property  Department  of 

Boston,  380  Mass  623,  625  (1980).  It  is  well  established  that 

officers  expect  only  a  minimal  amount  of  privacy  concerning 

information  that  the  public  may  use  to  assess  the  performance 

of  the  officers  as  public  employees  executing  their  official  duties. 

Accordingly,  this  data  is  a  matter  of  public  record. 

continued  on  next  page 
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SPR  83/88  (continued  from  previous  page) 

Likewise,  exemption  (c)  allows  for  the  segregation  of  portions  of 

the  report  which  identify  the  subject  of  a  suspicious  person  report. 

The  harm  that  disclosure  would  cause  to  the  person's  reputation 
outweighs  the  public  interest,  which  is  negligible  where  no  crime  was 

committed.  Finally,  the  police  logs  are  statutorily  a  public  record 

by  virtue  of  G.  L.  c.  40,  S.48F. 

SPR  84/157  / 

Issue:  The  custodian  sought  an  advisory  opinion  on  whether  a  school  com- 

mittee's executive  session  transcripts  are  "records"  subject  to  public 
disclosure. 

Held:  A  verbatim  transcript  is  a  public  record  within  the  meaning  of 

G.  L.  c.  4,  s.7(26).  It  is  thus  subject  to  mandatory  public  disclosure 

untier  G.  L.  c.  66,  s.10,  unless  it  falls  within  a  specific  exemption 

found  in  G.  L.  c.  4,  s.7(26). 

Rationale:  A  government  body  may  exclude  a  portion  of  its  deliberations 

from  an  otherwise  complete  verbatim  transcript  of  an  executive 

session  where  no  statute  requires  a  verbatim  transcript.  Ferryman 

V.  School  Committee  of  Boston,  17  Mass  App.  Ct.  346,  353(1983). 

However,  this  does  not  mean  that  if  such  a  transcript  were  gra- 
tuitously made  that  it  can  never  be  a  public  record.  Rather,  the  fact 

that  it  is  not  a  record  legally  required  to  be  made  means  that  it  is 

not  automatically  a  public  record  by  operation  of  St.  1973  c.  1050, 

S.6,  the  grandfather  provision  of  the  current  Public  Record  Law. 

Pursuant  to  this  provision  ,  any  record  which  was  public  prior  to 

1973  remains  a  public  record  under  the  present  version  of  the 

Public  Record  Law.  Prior  to  1973  ,  the  definition  of  a  public 

record  turned  on  \ 'hether  a  record  was  required  by  law  to  be  made 
or  received  for  filing.  The  transcript  is  documentary  material  made 
by  an  officer  or  employee  of  a  board  of  a  political  subdivision  of  the 
Commonwealth.  It  is  thus  a  public  record  under  G.  L.  c.  4,  s.7(26), 
unless  it  comes  within  one  of  the  exemptions  within  that  statute. 
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The  Industrial  Accident  Board  requested  an  advisory  opinion  as  to 

the  guidelines  it  should  use  in  segregating  its  opinions  so  as  to  prevent 

the  identification  of  specific  individuals. 

Segregation  must  be  done  on  an  opinion  -  by  -  opinion  basis.  Exemp- 
tion (c)  requires  that  the  public  interest  in  how  the  Industrial  Accident 

Board  discharges  its  duties  must  be  balanced  against  the  privacy  interest 

of  specific  individuals. 

Exemption  (c)  exempts  the  disclosure  of  information  related  to  a 

specific  individual  where  such  disclosure  could  result  in  an  unwarranted 

invasion  of  privacy. 

Where  exemption  (c)  applies  to  a  portion  of  a  record,  the  entire  record 

is  not  necessarily  exempt.  Reinstein  v.  Police  Commissioner  of  Boston; 

378  Mass  281,  293  (1979).  The  custodian  of  a  record  must  permit 

disclosure  of  any  segregable  portions  of  the  record  not  falling  within 

the  confines  of  exemption  (c).  G.  L.  c.  66,  s.lO(a).  Generally,  segre- 

gation of  the  claimant's  name,  address,  and  social  security  number  is 
usually  sufficient  to  protect  the  identity  of  a  claimant.  Depending 

on  the  size  of  the  employer  and  the  circumstances  leading  to  the 

accident,  in  some  cases  it  may  be  permissible  to  segregate  out  the  names 

of  the  employers  and  other  employees  or  other  identifying  details. 
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SPR  920 

Issue:  Requester  appealed  the  failure  of  a  city  solicitor  to  provide 

charts  related  to  a  proposed  city  budget  used  by  the  mayor 

in  a  presentation  to  a  city  municipal  council. 

Held:  The  charts  are  public  records,  not  exempt  from  disclosure 

by  exemption  (e). 

Rationale:  Exemption  (e)  exempts  from  mandatory  disclosure 

notebooks  and  other  materials  prepared  by  an  employee  of 

the  Commonwealth  which  are  personal  to  him  and  not 

maintained  as  part  of  the  files  of  a  government  unit.  Writ- 

ten records  of  a  government  officer  executed  in  the  dis- 
charge of  his  official  duties  are  not  within  this  exemption. 

See  U.  S.  V.  First  Trust  Company  of  St.  Paul,  251  F.  2d. 

686(8th  Cir,  1958).  In  this  case,  the  mayor,  acting  in  his 

official  capacity  and  using  public  funds,  prepared  the 

requested  charts  for  a  presentation  before  a  governmental 

body.  Exemption  (e)  only  applies  to  materials  prepared 

during  non-working  hours  which  reflect  the  personal  views 
of  the  author  on  subjects  unrelated  to  his  or  her  official 

responsibilities.  See  Public  Affairs  Associates,  Inc  v. 

Rickover  268  F.  Supp  444  (D.C.  Cir.  1967).  Accord- 

ingly, the  charts  are  not  personal  to  the  mayor  and  are 

not  exempt  from  mandatory  public  disclosure  by  exemp- 

tion (e).  Since  no  other  exemption  applies,  the  charts  are 

public  records. 
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General  Chemical  Corporation  v.  Department  of 

Environmental  Quality  Engineering  and  Others 

19  Mass  App.  Ct.  287  (1985) 

Facts:  The  plaintiff  submitted  reports  to  the  Department  of  Environmental 

Quality  Engineering  (  DEQE  )  concerning  its  operation  of  a 

hazardous  waste  facility.  In  response  to  a  request  for  these  reports, 

the  Commissioner  of  DEQE  determined  that  they  contained  no  trade 

secrets  and  were  thus  disclosable  under  G.  L.  c.  66,  s.lO  (b).  The 

plaintiff  brought  an  action  against  DEQE,  the  Supervisor  of  Public 

Records,  and  the  Public  Records  Division.  It  alleged  that  the  deter- 

mination by  DEQE  was  made  pursuant  to  an  adjudicatory  proceed- 
ing and  thus  it  was  entitled  to  judicial  review  of  the  determination, 

as  provided  by  G.  L.  c.  30A,  s.l4,  before  disclosure  could  be  made. 

Issue:  Whether  a  DEQE  determination  that  a  record  contained  no  trade 

secrets,  made  pursuant  to  G.  L.  c.  21 C,  s.l2,  is  an  adjudicatory 

proceeding  and  thus  subject  to  judicial  review  under  G.  L.  c.  30A, 
S.14. 

Held:  Yes. 

Rationale:  G.  L.  c.  30A,  s.l4  provides  that  "  any  person  ...  aggrieved  by  a 
final  decision  of  any  agency  in  an  adjudicatory  proceeding  ... 

shall  be  entitled  to  judicial  review  Pursuant  to  G.  L.  c.  21 C, 

S.12,  DEQE  determined  that  the  records  submitted  by  General 

Chemical  did  not  contain  trade  secrets  and  thus  were  public  records 

subject  to  disclosure  under  G.  L.  c.  66,  s.lO  (b).  The  determination 

by  DEQE  under  G.  L.  c.  21C,  s.l2  is  a  final  agency  decision  since 
no  further  agency  review  exists. 

An  adjudicatory  proceeding  is  "  a  proceeding  before  an  agency  in 
which  the  legal  rights,  duties  or  privileges  of  specifically  named 

persons  are  required  by  constitutional  right  ...  to  be  determined 

after  opportunity  for  an  agency  hearing.  "  G.  L.  c.  BOA,  s.l  (1). 

continued  on  next  page 
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General  Chemical  Corporation  v.  Department  of 

Environmental  Quality  Engineering  and  Others 

19  Mass  App.  Ct.  287  (1985) 

(continued  from  previous  page) 

A  trade  secret  is  a  property  interest  which  is  entitled  to  the  pro- 
tection of  the  due  process  clause  of  the  Fourteenth  Amendment 

to  the  United  States  Constitution  .  Constitutional  due  process 

requires  that  some  form  of  hearing  be  held  before  a  determination 

regarding  such  property  interest  is  made.  Since  the  determination 

by  DEQE  under  G.  L.  c.  21C,  s.l2,  involves  property  rights  that  are 

entitled  under  constitutional  due  process  to  a  hearing,  such  deter- 
mination is  adjudicatory  in  nature  pursuant  to  G.  L.  c.  30A,  s.l  (1). 

Thus,  G,  L.  c.  301 ,  s.l 4  entitles  General  Chemical  to  judicial  review. 
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Determinations 

SPR  85/80 

ISSUE:  A  school  committee's  internal  public  records  access  policies 
were  examined  under  the  Public  Records  Law  and  regulations. 

f 

HELD:  A    committee's    internal     policy    and    practices    must  be 
consistent  with  the  Public  Records  Law  and  regulations.  A 

record  custodian  may  not  make  a  public  records  "request  form" 
it  has  developed  mandatory.  A  requester's  record 
descriptions  and  a  custodian's  response  time  must  be 
reasonable.  They  are  not  susceptible  to  standardization  and 
advance  formulation. 

RATIONALE:  The  committee's  use  of  a  mandatory  request  form  is  improper 
because  it  prohibits  the  requester  from  exercising  the  right 
to  make  an  oral  request.  6.  L.  c.66,  s. 10(b).  The  form  asks 

if  the  requester  has  reviewed  the  committee's  policy.  This 
question  improperly  introduces  an  implied  pre-condition  that 
the  request  will  not  be  honor'ed  unless  this  review  is  made. 

The  form's  requirement  that  a  record  be  described  "with 

sufficient  particulars"  is  too  specific.  The  description 
need  only  be  reasonable.  950  CMR  32.05(4).  A  forty-eight 
hour  minimum  request  compliance  period  is  too  inflexible. 
Situations  may  arise  where  a  request  should  be  processed  in  a 
shorter  period  of  time.  The  copying  fee  of  fifty  cents  per 
page  is  in  excess  of  the  maximum  per  page  fee  of  twenty 
cents.  950  CMR  32.06.  The  committee  cannot  determine  its 

own  search  and  preparation  fee  because  this  fee  is 
established  by  regulation.  Id.  It  cannot  require  mailed 
requests  to  be  sent  first  cTass,  registered  return  receipt 
requested.  The  requests  can  be  sent  first  class,  postage 

paid.  6.  L.  c.  66,  s. 10(b).  Requests  that  can  only  be 
satisfied  by  retrieving  the  records  from  many  sources  cannot 
be  referred  to  the  original  sources  in  order  to  lessen  the 

committee's  work  load.  The  committee  must  retrieve  any 
record  it  has  access  to  or  control  over,  regardless  of  the 
burden.  950  CMR  32.03.  The  policy  gives  examples  of  exempt 
materials  that  include  misstatements  of  law  and  broad 

generalizations.  Any  examples  should  be  tailored  to  specific 
records  which  have  been  previously  scrutinized  by  the  courts. 
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SPR  85/95 

ISSUE: 

HELD: 

RATIONALE: 

Requester  was  denied  an  opportunity  to  copy  motor  vehicle 
operators  license  data  bulk  sales  records  which  he  previously 
had  been  permitted  to  inspect. 

A  requester  is  entitled  to 

a  public  record.  ' 

both  inspect  and  receive  a  copy  of 

6.  L.  c.  66  s. 10(a),  grants  any  individual  the  right  to 

examine  public  records.  Direct-Mail  Service  v.  Registrar  of 
Motor  Vehicles.  296  Mass.  353,  356  (1937)  (the  right  to 
inspect  public  records  includes  the  right  to  receive 
copies).  The  inspection  or  copying  of  a  public  record  is  a 

matter  left  to  the  requester's  sole  discretion. 

SPR  85/37 

ISSUE: 

HELD: 

RATIONALE: 

The  professional  credentials  of  a  public  school  teacher  were 

evaluated  under  the  first  clause  of  exemption  (c).  Public 
access  to  school  committee  open  session  meeting  minutes  was 
also  discussed  in  this  advisory  opinion. 

Exemption  (c)  does  not  apply  to  a  public  employee's 
professional  credentials.  Open  session  minutes  are  public 
records  upon  their  creation  and  are  available  to  any  person 
regardless  of  his  or  her  status  or  motive. 

The  first  clause  of  exemption  (c)  absolutely  exempts  from 
disclosure  personnel  files  and  information  that  relate  to  a 
specifically  named  individual  and  are  of  a  personal  nature. 

Globe  Newspaper  Co.  v.  Boston  Retirement  Board.  388  Mass. 

427,  43a.  Personal"  is  commonly  understood  to  mean  the 
intimate  affairs  of  a  particular  individual.  Public  school 
teachers,  however,  do  not  have  the  same  privacy  expectations 
of  private  school  teachers  .  The  professional  credentials  of 
public  school  teachers  are  not  so  personal  that  disclosure 
would  constitute  an  unwarranted  invasion  of  privacy. 
Associated  General  Contractors  v.  U.  S.  EPA,  488  F.  Supp. 
861,  863  (D.C.  Nev.  1980).  Accordingly,  these  records  must 
be  disclosed  because  they  do  not  fall  within  exemption  (c). 

The  minutes  become  public  records  upon  their  creation.  A 
school  committee  is  not  required  to  formally  approve  its 
minutes  prior  to  their  public  disclosure.  G.  L.  c.  39,  ss. 

23A-23C.  Access  to  public  records  is  not  contingent  upon  a 
showing  of  need  or  a  particular  status.  Torres  v.  Attorney 
General ,  391  Mass. 1,10  (1984).  A  custodian  may  not  limit 
access  to  the  news  media  and  selected  public  officials. 
Essentially,  a  custodian  may  not  otherwise  infringe  on  the 
access  rights  provided  by  G.  L.  c.  66,  s.lO  and  950  CMR  32.05. 





SPR  84/176 

ISSUE:  An  advisory  opinion  was  sought  concerning  the  public  records 
status  of  character  references  found  in  licensure 

applications  to  the  Board  of  Real  Estate  Brokers  and 
Salesman.  The  applications  contain  the  names,  addresses  and 

occupations  of  the  references. 

HELD:  Exemption  (c)  does  not  permit  withholding  public  disclosure 
of  the  reference  information. 

RATIONALE:  Exemption  (c)  only  applies  where  the  harm  disclosure  would 
cause  to  an  individual  outweighs  the  public  interest  in  the 
information.  The  strong  public  interest  in  the  instant 
information  is  manifested  by  the  statutory  provision  that  an 
applicant  furnish  evidence  of  good  moral  character.  G.  L.  c. 

112,  S.87.  Neither  the  applicant's  nor  the  character 
reference's  privacy  interests  outweigh  the  public  interest  in 

■  the  competence  of  state  professional  licensees.  Accordingly, 
exemption  (c)  does  not  apply. 

SPR  85/18 

ISSUE: 

HELD: 

RATIONALE: 

Valuations  found  within  field  assessment  cards  prepared  by  an 

appraisal  company  under  contract  to  a  town  were  discussed. 
Questions  arose  regarding  when  the  cards  become  public 
records  and  whether  they  fall  within  exemption  (d). 

The  valuations  are  public  records  when  they  are  submitted  to 
the  town  board  of  assessors.  Exemption  (d)  is  not  applicable 
because  the  valuations  represent  a  reasonably  complete 
factual  study. 

The  Department  of  Revenue's  certification  of  the  board's  LA-1 
form  is  not  a  factor  in  determining  when  the  valuation  data 
become  public  records.  Receipt  of  the  form  by  the  board  and 
the  giving  of  instructions  to  the  revaluation  firm  to  mail 
impact  statements  are  not  relevant  factors.  Public  record 
status  is  conferred  on  the  valuation  cards  when  they  have 

been  received  by  the  board.  G.  L.  c.  4,  s.7(26).  This 
requirement  is  satisfied  when  the  valuations  have  been 
submitted  to  the  board  by  the  appraisal  company. 

Exemption  (d)  permits  the  non-disclosure  of  deliberative 
communications  related  to  developing  policy  positions.  The 
valuations  are  based  on  factual  data  pertaining  to  the  land 
and  structures  on  the  inspected  properties.  They  represent 
reasonably  complete  factual  material  even  though  they  are 
subject  to  revision.  Such  factual  material  does  not  fall 

within  exemption  (d).  Accordingly,  valuations  on  field 
assessment  cards  are  public  records. 
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SPR  85/53 

ISSUE:  The  names   of   persons   whose   cars   have   been   "booted"  for 
outstanding  parking  fines  and  the  amount  of  such  fines  were 
evaluated  under  exemption  (c)  in  an  advisory  opinion. 

HELD:  This  information  does  not  fall  within  exemption  (c). 

RATIONALE:  The    second    clause    of    exemption    (c)    permits  withholding 
disclosure  of  records  related  to  a  specific  individual  where 

the  harm  to  the  individual's  privacy  interest  caused  by 
disclosure  of  a  record  outweighs  the  public  interest  in  the 
record.  Attorney  General  v.  Assistant  Commissioner  of  the 

Real  Property  Department  of  Boston,  3BD  ̂ ^isT,  ̂ 7T, 
[ 1 98U ) .  The  public  interest  prevails  unless  disclosure  would 

publicize  "'intimate  details'  of  a  'highly  personal 

nature.'"  Id^.  at  626.  A  statute  provides  that  the  failure 
to  pay  outstanding  parking  violation  fines  can  result  in 
motor  vehicles  being,  immobilized  by  a  mechanical  device 
(booted).  G.  L.  c.  90  ss.20Al/2.  These  statutes  indicate 

that  there  is  a  great  public  interest  in  knowing  that  local 

police  are  properly  enforcing  parking  laws.  Disclosure  of 
this  information  may  cause  embarrassment  to  the  individual 
whose  automobile  is  immobilized.  However,  disclosure  would 

not  publicize  "'intimate  details'  of  a  'highly  personal 
nature.'"  Moreover,  the  public  interest  in  seeing  that 
individuals  meet  their  public  responsibilities  prevails. 

Accordingly,  exemption  (c)  is  not  applicable.  The 
information  must  be  disclosed. 

SPR  85/32 

ISSUE:  Whether  a  requester's  motive  in  seeking  access  to  a  daily 
police  log  provides  a  basis  for  a  custodian  to  withhold 
disclosure. 

HELD:  The   reason    that   a    requester    seeks    a    public    record  is 
irrelevant  in  determining  whether  the  record  must  be 
disclosed. 

RATIONALE:  The  custodian  of  a  public  record  can  not  inquire  as  to  why  a 
requester  is  seeking  a  record  or  how  he  or  she  intends  to  use 

it.  Direct-Mail  v.  Registrar  of  Motor  Vehicles.  296  Mass. 
353,  35b  (193/).  Therefore,  a  custodian  can  not  refuse  to 
give  a  requester  access  to  a  record  solely  because  the 
request  is  for  commercial  reasons.  The  desired  information 

in  the  police  log  concerns  reported  burglaries  and 
robberies.  This  information  is  a  public  record  pursuant  to 
G.  L.  c.  4,  S.98F  and  G.  L.  c.  4,  s.7(26).  Therefore,  it 
must  be  disclosed  to  any  requester. 
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SPR  85/06 

ISSUE:  An   advisory   opinion   was    issued   on   whether   exemption  (c) 

applied  to  a  town's  cancelled  checks  representing  payment  to 
a  psychologist  for  providing  professional  services  to  the 

town's  police  department;  and,  certain  long  distance 
telephone  bills  for  calls  made  by  the  police  department  to  a 
particular  state  during  a  specified  time  period. 

HELD:  Non-payee  endorsements  on  the  cancelled  checks  fall  within 
exemption  (c).  Long  distance  telephone  numbers  contained  in 
telephone  bills  are  exempt  from  mandatory  disclosure  by 
exemption  (c)  if  they  are  unlisted  or  if  they  relate  to 
personal  calls  not  paid  out  of  the  public  funds.  The 
remainder  of  the  telephone  bills  and  checks  are  public 
records, 

RATIONALE:  Analysis  under  exemption  (c)  requires  that  the  public's  right 
to  know  be  balanced  against  the  individual's  privacy  interest 
which  may  be  harmed  by  disclosure  and  not  an  objective 
determination  of  fact.  Torres  v.  Attorney  General ,  391  Mass. 

1,  9  (1984).  The  Supreme  Judicial  Court  has  stated  that  "the 
public  right  to  know  should  prevail  unless  disclosure  would 

publicize  'intimate  details'  of  a  'highly  personal  nature.'" 
Attorney  General  v.  Assistant  Commissioner  the  Real 
Property  Department  of  Boston,  380  Mass.  623,  626  (1980). 
The  disclosure  of  all  data  on  the  cancelled  checks  other  than 

non-payee  endorsements  would  serve  the  public  interest  in 
understanding  government  financial  operations  and  would  not 

adversely  impact  any  legitimate  privacy  interest.  SPR 
84/133.  A  long  distance  telephone  number  contained  on  a 

telephone  bill  may  implicate  a  protected  privacy  interest  if 
it  is  unlisted  or  relates  to  a  personal  call  not  paid  out  of 

public  funds.  Attorney  General  v.  Assistant  Commissioner  of 
the  Real  Property  Department  of  Boston,  380  Mass.  623,  627 

(1980).  Exemption  (cl  permi ts  tHe  non-disclosure  of  such 
numbers,  only  where  the  town  demonstrates  that  the  calls  were 
of  an  exempt  character.  The  public  interest  in  monitoring 
public  expenditures  requires  that  all  other  information 
contained  on  a  telephone  bill  be  disclosed. 
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SPR  85/14 

ISSUE: A  discharge  notice  sent  to  a  town  policeman  who  is  the 
subject  of  an  ongoing  private  Civil  Service  Commission 
discharge  hearing  was  examined  under  exemption  (c). 

HELD:  The  notice  is  exempt  from  mandatory  disclosure  by  exemption 

(c)  until  a  final  disposition  of  the  hearing  has  been  issued, 
at  which  time  the  notice  becomes  a  public  record  pursuant  to 
G.  L.  c.  31.  S.70. 

RATIONALE:  Exemption     (c)     applies     to     information     related     to  a 
specifically  named  individual,  in  which  the  harm  to  the 

individual's  privacy  interest  caused  by  disclosure  outweighs 
the  public's  right  to  know  the  information.  This  situation 
occurs  where  disclosure  would  publicize  "intimate  details"  of 
a  "highly  personal  nature."  Attorney  General  v.  Assistant 
Commissioner  of  the  Real  PropeTty  Department  of  Boston,  3bU 
Mass.  623,  626  (1980).  The  public  has  a  great  interest  in 
knowing  about  police  misconduct  and  the  method  used  by  the 
appointing  authority  in  handling  such  misconduct.  This 
public  interest  must  be  balanced  against  the  harm  to  the 
policeman  resulting  from  disclosure.  Disclosure  of 

allegations  of  misconduct  ■  contained  in  the  notice  could 

damage  the  policeman's  reputation  and  future  employment 
opportunities.  Reinstein  v.  Police  Commissioner  of  Boston, 

378  Mass.  281,  293  (1979).  "'Intimate  details'  of  'a  highly 
personal  nature'"  were  contained  in  the  allegations  which 
relate  to  non-work  activities.  The  policeman's  pending  Civil 
Service  Commission  appeal  hearing  may  reveal  some  of  the 
allegations  to  be  unfounded.  Release  of  the  allegations 

would  thus  unjustly  tarnish  the  policeman's  reputation. 
Accordingly,  privacy  considerations  prevail.  The  notice 
falls  within  exemption  (c)  while  the  hearing  is  unresolved. 
The  great  public  interest  is  satisfied  by  the  fact  that  once 
the  dispute  is  resolved,  the  hearing  transcript  and  exhibits 
become  public  records.    6.  L.  c.  31,  s.70. 
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SPR  85/79 

ISSUE:  A  review  of  an  agency's  twenty-five  cent  per  page  copying  fee 
for  11  X  17  inch  records  and  the  amount  assessed  for  a  record 

search  fee  was  made  under  the  fee  provisions  of  G.  L.  c.66 
s. 10(a)  and  950  CMR  32.06. 

HELD:  The  fees  for  copying  records  and  conducting  a  record  search 
are  fixed  by  regulation.  950  CMR  32.06.  Fees  in  excess  of 

the  regulation's  maximum  fees  are  invalid. 

RATIONALE:  The  fee  for  a  copy  of  a  public  record  is  twenty  cents  per 

page  unless  the  record  is  not  susceptible  to  ordinary  means 
of  reproduction.  950  CMR  32.06  (l){a);  950  CMR  32.06  (1) 
(f).  Here,  the  relevant  copy  machine  was  capable  of 
producing  11  x  17  inch  copies  of  the  11  x  17  inch  records. 
Accordingly,  the  proper  copying  fee  was  twenty  cents  per 
copy.  The  search  time  expended  on  the  records,  the  time 
needed  to  locate,  pull  from  the  files,  copy,  and  reshelve  or 
refile  the  record,  was  in  excess  of  four  hours.  Since  a  six 

dollar  per  hour  search  time  fee  may  be  assessed  for  requests 

for  non-computerized  public  records  which  take  more  than 
twenty  mintues  to  complete,  the  twenty-four  dollar  search  fee 
was  not  excessive.    950  CMR  32.06  (1)  (c). 

SPR  85/47 

ISSUE:  An  out  of  court  agreement  between  a  town  and  one  of  its 

employees  was  evaluated  under  exemption  (c).  All  parties  to 
the  agreement  have  consented  to  disclosure. 

HELD:  The  individuals  consent  renders  exemption  (c)  inapplicable  to 
the  contents  of  the  agreement  which  relate  to  the  consenting 
parties. 

RATIONALE:  Exemption  (c)   absolutely  exempts   from  disclosure  personnel 
information  of  a  personal  and  volatile  nature,  related  to  a 
particular  individual.  Connolly  v.  Bromery,  15  Mass.  App. 
Ct.  661,  664  (1983).  It  is  designed  to  protect  the  privacy 
interests  of  the  record  subject.  This  provision  is  not 
violated  by  disclosure  of  the  information  to  the  subject  of 
the  data.  Crooker  v.  Foley,  Suffolk  Super.  Ct.  CA.  No.  33785 
(Feb.  28,  1 980 ) .  A  subject  of  an  exempt  record  may  expressly 
waive  his  or  her  right  to  privacy.  Accordingly,  the  contents 
of  this  agreement  relating  to  the  consenting  parties  must  be 
disclosed. 
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SPR  85/71 

ISSUE:  The  public  records  status  of  numerous  municipal   tax  records 

concerning  the  non-payment  of  taxes  over  a  ten  year  period 
was  examined  under  exemption  (c).  The  records  examined 

included:  the  amount  of  taxes  abated  for  non-collection  by  a 
town;  a  complete  list  of  warrants  issued  by  the  town  tax 

collector  for  non-payment  of  taxes;  a  list  of  town  residents 
called  to  license  suspension  hearings  for  non-payment  of  auto 
excise  taxes;  and,  the  total  amount  of  fees  paid  to  the 

deputy  tax  collector. 

HELD:  Exemption  (c)  is  not  applicable.    The  deputy  tax  collector's 
fee  information,  however,  is  not  a  "record"  under  the 
statutory  definition  of  public  records. 

RATIONALE:  Exemption  (c)  prevents  mandatory  disclosure  of  public  records 
related  to  a  specific  individual  where  the  harm  to  the 

individual's  privacy  interest  caused  by  disclosure  outweighs 
the  public  interest  in  the  records.  Hastings  &  Sons 
Publishing  Co.  v.  City  Treasurer  of  Lynnj  374  Mass.  812, 

818-819  (1978).  The  privacy  interest  prevails  only  where 
disclosure  would  publicize  intimate  details  of  a  highly 

personal  nature.  Attorney  General  v.  Assistant  Commissioner 
of  the  Real  Property  Department  of  Boston,  380  Mass.  623,  626 
(1980).  Disclosure  of  the  total  amount  of  taxes  abated  does 

not  disclose  information  related  to  specifically  named 
individuals.  Therefore,  exemption  (c)  is  not  applicable  and 
the  information  must  be  disclosed.  Even  if  specific  names 

were  requested,  they  would  not  fall  within  exemption  (c). 
Attorney  General  v.  Collector  of  Lynn,  377  Mass.  151  (1979). 
Information  contained  in  the  warrants  also  would  not  be 

exempt  from  mandatory  disclosure  by  exemption  (c).  There  is 
a  strong  public  interest  in  the  names  of  delinquent 

taxpayers.  The  public  has  a  right  to  know  whether  public 
employees  are  collecting  delinquent  accounts  and  whether  the 
burden  of  public  expenses  is  being  distributed  equitably. 

This  public  interest  outweighs  any  invasion  of  privacy  caused 
by  disclosure  of  this  data.    Id.  at  158. 
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SPR  85/77 

ISSUE:  The     limited     precedential      value     of     federal  court 
interpretations  of  the  federal  FOIA  on  medical  and  personnel 
information  under  the  first  clause  of  exemption  (c)  was 
discussed.  The  names,  addresses,  social  security  numbers  and 

ages  of  a  subcontractor's  employees  that  were  contained  in 
certified  payroll  records  filed  with  a  city  office  of 
community  development  on  a  government  sponsored  construction 
project  were  evaluated  under  exemption  (c). 

HELD:  Interpretations  of  the   federal    law   regarding  medical  and 
personnel  information  are  a  limited  aid  in  interpreting  the 
first  clause  of  exemption  (c).  A  government  construction 

subcontractor's  employee  records  constitute  personnel 
information  falling  within  the  first  clause  of  exemption  (c). 

RATIONALE:  Textual  differences  between  the  federal  FOIA  and  the  first 

clause  of  exemption  (c)  evidence  a  legislative  rejection  of 

the  former  statute's  legal  standards.  Interpretations  of  the 
federal  statute  are  inapplicable  to  Massachusetts  law  where 
they  relate  to  personnel  and  medical  files  or  information. 

Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass. 

■?27;  431  (1983).  The  first  clause  of  exemption  (c) absolutely  exempts  from  mandatory  disclosure  personnel 
information  of  a  personal  nature  relating  to  a  particular 
individual.  Id.  at  438.  Exempt  information  normally  would 

not  be  shared~with  strangers.  Morri son  v.  School  District  # 
48,  Washington  County,  631  P. 2d  786,  789  (Ore  App.  19bl ).  Tt 
includes  personal  and  volatile  information  related  to  an 

individual's  employment.  Connolly  v.  Bromery,  15  Mass.  App. 
Ct.  661,  663-64  (1983).  Salary  information  of  private  sector 
employees  is  such  information.  Private  sector  employees, 
unlike  public  employees,  have  a  strong  expectation  of  privacy 
concerning  their  salary  information  which  brings  this 
information  within  exemption  (c).  Attorney  General  v. 
Collector  of  Lynn,  377  Mass.  151,  157  (19/9).  However,  any 

of  this  information  which  does  not  permit  the  identification 
of  any  individual  is  not  exempt.  Globe,  388  Mass.  at  438. 
Consequently,  the  names,  addresses,  social  security  numbers, 
and  any  other  identifying  information  of  the  employee  fall 

within  exemption  (c).  The  remaining  segregable  portions  of 
the  payroll  data  are  public  records. 
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SPR  84/222 

ISSUE:  The  public  records  status  of  material   compiled  by  a  police 
department  as  a  result  of  the  internal  investigation  of  an 

alleged  incident  of  misconduct  by  a  police  officer  was  the 
subject  of  an  advisory  opinion. 

HELD:  Portions    of    the    materials    are    exempt    from  mandatory 
disclosure  by  exemptions  (a),  (c),  and  (f).  The  remaining 
segregable  portions  of  the  materials  are  public  records. 

RATIONALE:  Exemption  (c)  exempts  records  from  mandatory  disclosure  where 

the  harm  to  an  individual's  privacy  interests  caused  by 
disclosure  outweighs  the  public  interest  in  disclosure.  The 

public  interest  prevails  unless  disclosure  would  publicize 

intimate  details'  of  'a  highly  personal  nature.'"  Attorney 
General  v.  Assistant  Commissioner  of  the  Real  Property 
Department   of   Boston,    3bO   Mass.  E7B    {;9bU).  TTiTs 

investigation  exonerated  the  officer.  Therefore,  disclosure 
of  the  details  of  the  investigation  would  not  harm  his 
privacy  interest  by  damaging  his  professional  standing.  The 
incident  generated  a  great  amount  of  ethnic  tension. 
Disclosure  could  reduce  this  tension  by  contributing  to  a 
greater  public  understanding  of  the  incident.  This  public 
benefit  prevails  over  any  privacy  considerations. 
Accordingly,  disclosure  would  not  result  in  an  unwarranted 

invasion  of  the  officer's  privacy  under  exemption  (c).  Other 
individuals  may  suffer  unwarranted  invasions  of  privacy  if 
certain  of  the  materials  are  released.  There  is  a  strong 

privacy  interest  in  the  names  and  addresses  of  individuals 
arrested  during  the  incident  .  This  is  indicated  by  the 
enactment  of  6.  L.  c.  6,  s.l67  (CORI).  All  information  in  a 
report  of  emergency  medical  technicians  concerning 
biographical  data  and  treatment  of  a  patient  injured  during 
the  incident  also  implicates  a  strong  privacy  interest. 

Gl obe  Newspaper  Co .  v.  Boston  Retirement  Board,  388  Mass. 
427,  488  (1983).  Tfiese  two  instances  of  invasion  of  privacy 

are  great  enough  to  justify  deletion  of  this  information  from 
disclosure  under  exemption  (c). 

Exemption  (f)  exempts  investigatory  materials,  the  disclosure 
of  which  would  unduly  prejudice  law  enforcement  activities. 
Disclosure  of  the  names  of  witnesses  and  complainants 
involved  in  the  incident  would  breach  the  implied  promise  of 
confidentiality  made  to  induce  their  statements.  This  would 
unduly  prejudice  law  enforcement  by  deterring  others  from 
volunteering  information.  Disclosure  of  witness  accounts 

that  refer  to  the  actions  of  a  participant  in  the  incident 
whose  criminal  trial  is  pending  would  unduly  prejudice  the 

prosecution's  case.  These  prejudicial  materials  fall  within 
exemption  (f)  and  should  be  deleted  from  the  disclosed 
material s. 

(continued  on  next  page) 
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SPR  85/222 

(continued  from  previous  page) 

Exemption  (a)  applies  to  any  records  made  exempt  by  statute. 

Any  materials  compiled  by  a  criminal  jujtice  agency  which 

pertain  to  an  identifiable  individual  and  relate  to  the 

nature  or  disposition  of  a  criminal  proceeding  concerning  an 
offense  that  could  result  in  incarceration  are  not  public 

records  by  virtue  of  G.L.c.  6,  s.l67.  These  materials  fall 

under  exemption  (a). 

Whether  a  request  for  a  municipal  government  record  which  is 
improperly  based  on  G.  L.  c.  66A,  the  Fair  Information 
Practices  Act  (FIPA),  can  serve  as  a  valid  public  records 

request.  A  police  background  investigation  report  concerning 
the  requester  that  was  compiled  during  the  appointment 
process  for  a  police  position  was  evaluated  under  exemption 
(c). 

FIPA  does  not  apply  to  municipalities.  A  FIPA  request, 
however,  can  serve  as  a  valid  request  under  the  Public 

Records  Law.  Exemption  (c)  applies  only  to  portions  of  the 
report  that  reveal  the  identities  of  private  individuals 
rather  than  public  employees.  All  other  portions  of  the 
report  are  subject  to  disclosure. 

RATIONALE:  FIPA,     by     statutory     definition     does      not     apply  to 

municipalities.  G.  L.  c.  66A,  s.l;  Spring  v.  Geriatric 
Authority  of  Holyoke,  394  Mass.  274,  280-282  { 1 985 ) .  A 
request  which  is  improperly  based  upon  FIPA  is  to  be  treated 

as  a  public  records  request  due  to  the  Public  Records  Law's 
encouragement  of  broad  public  access  to  records.  Gl obe 

Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass.  427,  4Jb 
(1983).  5F0  CMR  32.01 .  Inartful ly  drawn  requests  for 
records  can  not  be  dismissed  because  the  substance  of  the 

request  is  to  be  preferred  over  form.  Ferri  v.  Bel  1  ,  645  F 
2d  1213  (3rd  Cir. ,  1981). 

(continued  on  next  page) 

SPR  85/78 

ISSUE:. 

HELD: 





SPR  85/78  (continued  from  previous  page) 

The  first  clause  of  exemption  (c)  absolutely  exempts  from 

mandatory  disclosure  personnel  information  of  a  personal 
nature  related  to  a  specific  individual.  Globe,  388  Mass.  at 

438.  "Information  of  a  personal  nature''  Ts  "information 
which  may  harm  the  subject  of  the  record."  United  States 

Department  of  State  v.  Washington  Post  Co. ,  1 02~TrTI7~TW77 19bl  and  n.  ?  (T982).  S  background  riport  is  personnel 
information  because  it  forms  part  of  the  hiring  process. 
State  V.  Hernandez,  552  P.  2d  1174,  1175  (N.M.  1976).  The 

report  contains  candid  comments  on  the  requester's  career  and 
social  acquaintances  which  relate  to  his  reputation  and 
character.  This  information  is  personnel  information  that 
would  normally  be  exempt  from  mandatory  disclosure  by 
exemption  (c).  However,  the  exemption  (c)  privacy  right 
protections  may  not  be  raised  against  the  individual  subject 
of  the  record.  Crooker  v.  Fol ey ,  Suffolk  Super.  Ct.,  C.A. 
No.  33785  (Feb.  28,  1980).  The  second  clause  of  exemption 

(c)  is  relevant  to  the  individuals  who  made  the  report's 
comments.  This  clause  exempts  from  mandatory  disclosure 

records  in  which  the  seriousness  of  the  individual's  privacy 
invasion  caused  by  disclosure  outweighs  the  public  interest 
in  disclosure.  This  occurs  only  where  disclosure  would 

publicize  intimate    details'    of    a    'highly  personal 
nature..'"  Attorney  General  v.  Assistant  Commissioner  of  the 
Real  Property  Department  of  Boston,  380  Mass.  623,  625-626 
(1980) .  The  report  contains  certain  comments  made  by  town 

police  officers  in  the  course  of  their  official  duties.  The 
public  interest  in  knowing  how  well  officers  perform  these 

duties  outweighs  the  small  harm  to  their  privacy  interests 
disclosure  would  cause.  Hastings  &  Sons  Publishing  Co.  v. 

City  Treasurer  of  Lynn,  374  Mass.  812,  818-819  (1978). 
Exemption  (c)  is  not  applicable  to  these  comments.  However, 
disclosure  of  comments  made  by  persons  other  than  the 

officers  may  harm  these  individuals'  privacy  interests.  The 
comments  may  contain  data  about  these  individuals  that  is 

unrelated  to  the  reports'  objectives.  In  addition, 
disclosure  of  an  individual's  candid  perceptions  of  another 
impinges  on  the  perceiver's  privacy.  These  individual's  have 
no  public  responsibilities  that  would  implicate  a  strong 

public  right  to  know.  Accordingly,  the  privacy  interests 
prevail  and  exemption  (c)  applies  to  these  comments. 
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SPR  85/09 

ISSUE: The  public  records  status  of  service  of  process  made  upon  a 
town  clerk  in  accordance  with  G.  L.  c.  223,  s.37  was  examined 
in  an  advisory  opinion. 

HELD:  The  records  of  service  of  process,  filed  with  a  town  clerk  do 
not  fall  within  exemption  (c). 

RATIONALE:  G.  L,  c.  223,  s.37  requires  a  town  clerk  to  receive  service 

of  process  in  any  action  against  the  town.  This  requirement 

makes  the  service  of  process  "received"  by  a  political 
subdivision  of  the  Commonwealth  within  the  meaning  of  G.  L. 
c.  4,  s.7(26).  The  documents  are  public  records  unless  a 
statutory  exemption  applies.  Exemption  (c)  was  considered. 
It  applies  to  records  which  relate  to  a  specifically  named 
individual  the  disclosure  of  which  would  result  in  an 

unwarranted  invasion  of  privacy.  Service  of  process  records 

implicate  minor,  if  any,  individual  privacy  interests.  The 

public's  compelling  interest  in  being  informed  of  the 
initiation  of  litigation  involving  their  town  tilts  the 
balance  in  favor  of  disclosure.  The  public  interest 
outweighs  any  individual  privacy  interest  which  may  be  harmed 
by  disclosure.  Accordingly  exemption  (c)  does  not  apply  and 
the  records  are  subject  to  public  disclosure. 

SPR  85/12 

ISSUE:  Departmental    budget  proposals   passing  through   a  municipal 
budgeting  process  were  examined  under  exemption  (d)  in  an 
advisory  opinion. 

HELD:  A  completed  departmental    budget  proposal /request  is   not  a 
deliberative  document  and  does  not  fall  within  exemption  (d). 

RATIONALE:  Exemption  (d)  permits  withholding  disclosure  of  deliberative 
communications  related  to  the  development  of  policy 

positions.  It  does  not  apply  to  reasonably  complete  factual 
reports.  A  budget  proposal  showing  projected  allocations  of 
funds  is  such  a  factual  report.  See  County  Commissioners  of. 

Norfolk  County  v.  Board  of  Norfolk  County  Retirement  System, 
377  Mass.  69b,  702  (1979).  A  proposal  is  completed  when  it 
has  been  put  into  a  form  which  represents  final  action  at  a 
given  administrative  level.  Departmental  requests  and  all 
drafts  of  proposals  submitted  to  town  government  represent 
final  action  by  the  particular  department.  They  do  not  fall 
within  exemption  (d). 
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SPR  84/198 

ISSUE: Written  police  policies  and  procedures  governing  the  conduct 
of  police  personnel  during  high  speed  pursuits  were  sought  as 
a  public  record. 

HELD:  The  high  speed  pursuit  policy  is  a  public   record  because 
exemptions  (b),  (d),  and  (f)  do  not  apply. 

RATIONALE:  The    policy    contains    only    factual    and    statistical  data 
reflecting  adopted  government  policy  .  The  document  is  also 
publicly  available  from  another  source.  Exemption  (d)  is 
inapplicable  because  the  policy  represents  an  adopted  agency 
policy  position.  The  document  describes  a  general  police 
procedure  which  does  not  contain  secret  investigatory 
techniques  that  are  exempt  under  exemption  (f).  Moreover, 
disclosure  of  the  requested  materials  would  not  unduly 

prejudice  a  specific  investigation.  Rein stein  v.  Pol  ice 
Commissioner  of  Boston,  378  Mass.  ZST,  1^292  (1979). 

Consequently,  exemption  (f)  does  not  apply. 

Exemption  (b)  was  also  raised.  This  exemption  does  not  apply 

to  the  policy.  The  high  speed  chase  of  criminals  is  an 
extremely  dangerous  activity.  It  can  pose  a  serious  threat 
to  the  personal  safety  of  innocent  bystanders.  Exemption  (b) 
only  applies  to  internal  personnel  rules  necessary  for  the 
performance  of  governmental  functions  in  which  there  is  no 

public  interest  in  disclosure.  Department  of  the  Air  Force 
V.  Rose,  452  U.S.  352,  369  (I^TFH  The  manner  in  which 

police  engage  in  inherently  dangerous  activities  is  a  matter 
of  great  public  interest.  Accordingly,  the  police  policy 
does  not  fall  within  exemption  (b).  The  high  speed  policy  is 
a  public  record. 
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Appellate  Court  Decisions 

George  W.  Prescott  Publ ishing  Co. ,  v.  Register  of  Probate  for  Norfolk  County. 
39S  fiass.  2M  (m) 

FACTS: 

ISSUE: 

HELD: 

RATIONALE: 

Plaintiff  appealed  a  judgement  allowing  continued  impoundment 
of  certain  materials  related  to  a  divorce  proceeding.  A 

party  to  the  proceeding  was  a  county  treasurer  being 
investigated  for  alleged  misuse  of  public  funds.  The 

materials  included  portions  of  the  treasurer's  deposition, 
financial  statements  required  by  Rule  401  of  the  Supplemental 
Rules  of  the  Probate  Court,  and  the  notice  of  deposition  of  a 
third  party. 

1.  Whether  divorce  proceeding  records  of  a  public  official 
who  is  alleged  to  have  misused  public  funds  can  be 
impounded?  2.  Whether  records  relating  to  third  parties  can 
be  impounded? 

1 .  No,  in  most  cases, 
a  public  official . 

2.  No,  in  most  cases,  if  the  party  is 

Divorce  proceeding  records  should  be  impounded  only  where  a 

"good  cause"  is  determined  by  balancing  the  privacy  interests 
at  issue  against  the  competing  "principle  of  publicity." 
Ottaway  Newspapers  Inc.  v.  Appeals  Court,  372  Mass.  539,  546 

( 1 977 ) .  Most  divorce  litigants'  expectation  of  privacy  would 
constitute  good  cause  to  justify  impoundment.  Seattle  Times 
Co.  V.  Rhinehart,  104  S.  Ct.  2199,  2208,  n.21,  2209  (1984). 
Tlowever,  a  public  official  has  a  diminished  privacy  interest 
with  respect  to  information  relevant  to  his  or  her  office. 
Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass. 

427,  436  n.  15  (1983).  There  is  no  invasion  of  privacy  where 
the  subject  matter  of  the  materials  is  of  sufficient  public 
concern  to  warrant  extensive  media  coverage.  Restatement 
(Second)  of  Torts,  652D,  comments  b,d  (1977).  The  public  has 
a  vital  interest  in  all  information  relevant  to  a  public 

official's  alleged  misconduct  related  to  his  or  her  public 
duties.  Accordingly,  the  principle  of  publicity  should 
prevail  over  privacy  concerns  in  most  such  instances.  The 
subject  of  the  deposition  and  financial  statements  is  a 
public  official  whose  alleged  misconduct  in  office  has 

generated  media  coverage.  Consequently,  impoundment  of  these 
materials  is  improper  unless  there  is  a  showing  of  overriding 
necessity.  Allegations  of  potential  embarrassment  or  the 
fear  of  unjustified  adverse  publicity  are  not  sufficient 

reasons  to  justify  impoundment.  If  a  third  party  referred  to 
in  the  notice  is  a  public  official,  and  if  the  notice  is 
relevant  to  allegations  of  misconduct  in  office,  then 
impoundment  is  justified  only  on  a  showing  of  overriding 
necessity. 
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Determinations 

SPR  85/76 

ISSUE:  A   police   department's    internal    investigation    records  were 
evaluated  under  exemptions  (c)  and  (f). 

HELD:  The  names,  ages,  dates  and  places  of  birth  and  addresses  of 
witnesses  in  an  investigation  fall  under  exemption  (f).  All 
other  records  are  public. 

RATIONALE:  Exemption  (c)  exempts  from  mandatory  disclosure  information 
relating  to  a  specifically  named  individual  in  which  the 
privacy  interest  which  may  be  harmed  by  disclosure  outweighs 

the  public's  right  to  know  the  information.  Attorney  General 
V.  Assistant  Commissioner  of  the  Real  Property  Department  of 

Boston,  380  Mass.  623,  625  (1980).  The  strong  public  interest 
in  knowing  the  names  of  the  police  officers  who  filed  the 
investigative  reports  outweighs  the  minimal  privacy 
expectations  that  these  public  employees  have  regarding  their 

names.  Hastings  _j_ Sons  Publishing  Co.  v.  City  Treasurer  of 
Lynn,  374  Mass.  812  (1978);  see  also  G.  L.  c.  41,s.98C  and 

"58137  Accordingly,  the  police  officers'  names  are  public records. 

Ordinarily,  the  identity  of  a  person  held  in  protective 

custody  is  considered  an  intimate  detail  of  a  personal  nature 
meriting  application  of  exemption  (c).  Real  Property,  380 
Mass.  at  626.  However,  here  the  person  held  gave  the 
requester  his  written  consent  to  obtain  the  records  on  his 

behalf.  This  consent  waives  any  right  to  record  privacy 
implicated  by  disclosure  of  these  records  to  this  requester. 

Crooker  v.  Foley,  Suffolk  Superior  Ct.  C.  A.  No.  33785  (Feb. 
28,  1980).  Accordingly,  exemption  (c)  is  inapplicable  to  this 
information. 

Exemption  (f)  prevents  mandatory  disclosure  of  investigatory 
materials  the  disclosure  of  which  would  unduly  prejudice 
effective  law  enforcement.  One  of  its  purposes  is  to 
encourage  individuals  to  come  forward  and  speak  freely 
concerning  matters  under  investigation.  Bougas  v.  Chief  of 
Police  of  Lexington,  371  Mass.  59,  62  (1976) .  Information 
identifying  witnesses  whose  statements  are  included  in  the 

records  fall  within  exemption  (f).  Disclosure  of  this 
information  would  tend  to  inhibit  both  present  and  future  law 
enforcement  efforts.  No  other  information  contained  in  these 

records  which  relate  to  a  closed  investigation  reveals 
confidential  investigatory  techniques  or  procedures  or  other 
materials  that  would  unduly  prejudice  law  enforcement 
activities.    Accordingly,  this  information  must  be  disclosed. 
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SPR  85/100 

ISSUE:  Department    of    Social     Services     documents     revealing  the 
inception  and  approval  date  of  a  foster  child  placement,  a 
schedule  of  payments  and  any  indicia  of  the  continuation  or 

termination  of  the  foster  child-parent  relationship  were 
evaluated  under  exemption  (c).  Redaction  of  exempt  materials 

from  a  record  and  how  access  is  affected  by  the  requester's 
status  as  a  litigant  were  also  discussed, 

HELD:  The    documents    are    exempt    from    mandatory    disclosure  by 

exemption  (c).  An  entire  DSS  case  file  is  exempt  because 
disclosure  would  result  in  an  unwarranted  invasion  of  personal 

privacy  even  if  all  identifying  details  are  redacted  from  the 

file.  A  requester's  status  as  a  litigant  is  irrelevant  in 
determining  access  to  public  records. 

RATIONALE:  The  second  clause  of  exemption  (c)  permits  withholding 
disclosure  of  records  related  to  a  specific  individual  where 

the  harm  to  the  individual's  privacy  interest  caused  by 
disclosure  of  a  record  outweighs  the  public  interest  in  the 
record.  Attorney  General  v.  Assistant  Commissioner  of  the 

Real  Property  Department  of  Boston,  35U  Mass.  623,  623" ( 1 980 ) .  The  public  interest  prevails  unless  disclosure  would 

publicize  "intimate  details"  of  a  "highly  personal  nature." 
Id. ,  at  626.  The  information  in  a  DSS  file  contains  "intimate 
details"  of  a  "highly  personal"  nature.  The  data  subjects 
expectation  of  privacy  is  also  relevant  in  determining  whether 
disclosure  constitutes  an  invasion  of  privacy.  Torres  v. 
Attorney  General ,  391  Mass.  1,  9  (1984).  An  expectation  of 
prl vacy  i s  j us ti f i ed  where  an  individual  has  provided  personal 

data  as  part  of  a  governmental ly  assisted  program.  ,  at  8, 
n.  10.  Therefore,  information  provided  to  DSS  in  connection 
with  obtaining  government  services  or  benefits  falls  under 

exemption  (c).   _Id . ,  at  8. 

Exempt  information  should  be  deleted  from  a  document  and  the 
remainder  should  be  disclosed.  G.  L.  c.  66,  s. 10(a).  Deletion 

of  identifying  details  from  a  DSS  case  file  may,  in  some 
circumstances,  allow  the  remainder  of  the  file  to  be 

disclosed.  However,  this  measure  is  inappropriate  where,  as 
here,  there  remains  a  grave  risk  of  indirect  identification. 
Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass.  427, 
438  (1983). 

Any  person  may  inspect  or  obtain  a  copy  of  a  public  record. 

This  access  right  is  not  contingent  upon  a  showing  of  need  or 
status,  official  or  otherwise.  Bougas  v.  Chief  of  Police  of 

Lexington,  371  Mass.  59  (1976).  Consequently,  an  individual's 
status  as  a  litigant  is  not  a  relevant  factor. 
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SPR  85/62 

ISSUE:  A    school    committee    executive    session    transcript    was  the 

subject  of  a  public  records  appeal.  Questions  arose  over 

whether  an  j_n  camera  inspection  to  determine  its  public 

records  status  was  appropriate;  whether  a  record  subject's 
consent  to  disclosure  made  the  entire  transcript  a  public 

record;  and  whether  any  exempt  portions  of  the  transcript  were 
capable  of  being  redacted  without  revealing  individual 
identities. 

HELD:  An  j_n  camera  inspection  is  an  appropriate  measure  where  the 

transcript' s  public  records  status  is  not  readily 
ascertainable.  A  record  subject's  consent  does  not  affect  the 
exempt  character  of  data  implicating  privacy  interests  of 
other  named  individuals.  Identifying  information  relating  to 

exempt  information  is  to  be  excised  from  the  transcript;  the 

remaining  portion  of  the  transcript  is  an  independent  public 
record. 

RATIONALE:  A  verbatim  recording  of  an  executive  session  which  is 
voluntarily  made  by  a  governmental  body  does  not  automatically 

become  a  public  record  under  the  Open  Meeting  Law,  G.  L.  c. 
39,s.23B  (7).  Perryman  v.  School  Committee  of  Boston,  17  Mass 

App  Ct.  346,  353  (1983).  The  first  clause  of  exemption  (c) 
absolutely  exempts  from  mandatory  disclosure  personnel 
information  of  a  personal  nature  which  is  related  to  a 

specific  individual.  The  committee's  invocation  of  exemption 
(c)  is  not  sufficient  to  withhold  disclosure  of  the  entire 

transcript.  An  vn  camera  inspection  is  necessary  to  determine 
whether  certain  portions  of  the  transcript  fall  within 
exemption  (c). 

Exemption  (c)  does  not  apply  where  the  subject  of  the  record 
consents  to  its  disclosure.  Crooker  v.  Foley,  Suffolk 

Superior  Court,  C.A.  No.  33785  (1980).  The  exemption  may 
still  apply,  however,  where  there  are  allegations  of 
misconduct  concerning  other  named  individuals  who  have  not 
consented  to  disclosure.  The  allegations  in  this  case  which 
involve  other  named  individuals  concern  personnel  matters,  are 
of  a  personal  and  volatile  nature  and  relate  to  specifically 
identifiable  individuals.  Exemption  (c)  is  therefore 
applicable  to  these  allegations. 

Segregable  portions  of  an  otherwise  exempt  record  must  be 
disclosed.  G.  L.  c.  66,  s. 10(a);  Reinstein  v.  Pol  ice 

Commissioner  of  Boston,  378  Mass.  281,  287,  293  (1979).  If 

redaction  of  identifying  details  is  possible,  the  remaining 
information  loses  its  exempt  character  and  is  no  longer  exempt 

from  disclosure.  Globe  Newspaper  Co.  v.  Boston  Retirement 
Board,  388  Mass  427,438  (1983).  Here,  redaction  of  the  names 

of  the  other  named  individuals  is  sufficient  to  prevent  their 
identification.  Therefore,  the  remainder  of  the  transcript  is 
a  public  record. 
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SRP  85/144 

ISSUE:  1.)    Whether  certain  vital  statistics  in  a  computerized  format 

are  subject,  in  whole  or  in  part,  to  the  public  records  access 

provisions  of  G.  L.  c.  66  s.lO. 

2).  The  extent  of  a  local  government's  duty  to  preserve  and 
maintain  computerized  records  under  the  general  records 

management  provisions  of  G.  L.  c.  66, 

HELD:  Public  records  status  is  not  determined  by  physical   form  or 

characteristic.  The  expansive  definition  oi^  public  records 
found  in  G.  L.  c.  4,  s.7(26)  clearly  includes  computerized 
data.  See  SPR  84/140;  1970/71  Op.  Atty.  Gen.  No.  7  p.  43  at 

46  (August  28,  1970). 

RATIONALE:  Exemption  (a)  applies  to  records  that  are  "specifically  or  by 

necessary  implication  exempted  from  disclosure  by  statute." 
The  pertinent  statutes  are  G.  L.  c.  46,  s.2A,  and  c.  374, 
S.2.  This  former  statute  restricts  access  to  certain  records 

of  vital  statistics  compiled  after  1890  and  provides  as 

follows:  "Examination  of  records  and  returns  of  illegitimate 
births,  or  abnormal  sex  births,  or  fetal  deaths,  or  of  the 

notices  of  intention  of  marriage  and  marriage  records  in  cases 

where  a  physician's  certificate  has  been  filed  under  the 
provisions  of  section  twenty  A  of  chapter  two  hundred  and 
seven,  or  those  of  illegitimate  persons,  or  of  copies  of  such 
records  in  the  department  of  public  health,  shall  not  be 

permitted  except  upon  proper  judicial  order,  or  upon  request 
of  a  person  seeking  his  own  birth  or  marriage  record,  or  his 
attorney,  parent,  guardian,  or  conservator,  or  a  person  whose 
official  duties,  in  the  opinion  of  the  town  clerk  or  the 
commissioner  of  public  health,  as  the  case  may  be,  entitle  him 
to  the  information  contained  therein,  nor  shall  certified 

copies  thereof  be  furnished  except  upon  such  order  or  the 

request  of  such  person." 

There  are  no  specific  statutes  governing  the  security  of  data 

contained  within  a  local  governmental  computer  system.  Cf. 
G.  L.  c.  66A,  ss.2(C)  and  2(d).  Only  general  standards  for 
the  preservation,  management,  storage  and  destruction  of  local 
governmental  records  are  established  by  G.  L.  c.  66,  s.8.  A 
record  custodian,  however,  has  a  duty,  at  the  very  least,  to 
prevent  the  inadvertent  destruction  of  records  by  fire.  G.  L. 

c.  66,  ss.  n-12  (1984).  In  addition,  the  Supervisor  of 
Public  Records  is  authorized  to  take  all  necessary  measures  to 
secure  the  proper  custody,  condition  and  preservation  of 

municipal  records.  G.  L.  c.  66,  s.l  (1984);  Bristol  County  v. 
Secretary  of  the  Commonwealth,  324  Mass.  403  (1949). 

Continued  on  next  page 
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Either  an  independent  computer  system  under  the  exclusive 
control  of  the  town  clerk  for  the  storage  of  vital  records  or 

a  direct  access  hook-up  to  the  school  department  computer  data 
system  would  adequately  ensure  security.  Consequently,  data 

security  concerns  do  not  require  the  establishment  of 

individual  automated  data  processing  systems  for  particular 

agencies.  Local  level  inter-agency  sharing  of  data  processing 
services  is  permissible. 

SPR  85/81 

ISSUE:  The  mailing  lists  of  a  town  council  on  aging  were  evaluated 

under  exemption  (c)  in  an  advisory  opinion.  The  public  access 
rights  of  a  commercial  entity  were  also  examined. 

HELD:  The  harm  to   an   individual's   privacy   interests   caused  by 
disclosure  of  the  lists  is  insufficient  to  warrant  the 

application  of  exemption  (c).  The  fact  that  an  individual 
has  a  commercial  motive  in  requesting  access  to  public 

records  does  not  justify  non-disclosure  of  the  records. 

RATIONALE:  The  second  clause  of  exemption   (c)  exempts  from  mandatory 

disclosure  information  in  which  the  public's  right  to  know 
is  outweighed  by  the  potential  harm  to  an  individual's 
privacy  interest  caused  by  disclosure  of  the  information. 
Attorney  General  v.  Assistant  Commissioner  the  Real 
Property  Department  of  Boston,  380  Mass.  623,  5^5  ( 1 980 ) . 

The  public's  right  to  know  should  prevail  unless  disclosure 
would  publicize  '"intimate  details'  of  a  'highly  personal 
nature.'"  Id.  The  disclosure  of  an  individual's  name  and 
address  poses  an  insufficient  invasion  of  privacy  to 
implicate  exemption  (c).  Getman  v.  N.L.R.B.  450  F.  2d  670, 
675  (D.C.  Cir.  1971).  The  possibility  of  receiving 
unwarranted  solicitations  is  also  not  a  serious  threat  to 

privacy.  Disabled  Officer's  Ass'n  v.  Rumsfeld,  428  F.  Supp. 
454,  458  (D.D.C.  1977).  Indeed,  tRe  solicitations  may 
benefit  the  individual  by  providing  him  or  her  with  useful 
information. 

A  custodian  cannot  deny  access  to  a  public  record  on  the 

basis  of  the  requester's  motive  in  seeking  access  to  the 
record.  Direct  Mail  Service  v.  Registrar  of  Motor  Vehicles, 

296  Mass.  353,  356  (1932);  Bougas  v.  Chief  of  Police  of 
Lexington,  371  Mass.  59,  64  (1976). 
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SPR  85/86 

ISSUE:  The  names  and  case  numbers  contained  in  a  school  district's 
legal  bills  were  evaluated  under  exemption  (c).  The  fee  to  be 
charged  for  providing  a  complete  copy  of  a  record  that  was 
previously  supplied  to  the  requester  in  an  improperly  redacted 
form  is  also  discussed. 

HELD:  The  names  and  case  numbers   found  in  a  governmental  body's 
legal  bills  are  not  intimate  details  of  a  personal  nature  and 
thus  do  not  fall  under  exemption  (c).  A  custodian  may  recover 
reasonable  expenses  for  searching  and  finding  records. 

However,  the  time  spent  improperly  redacting  records  can  not 
be  recovered  in  the  fee. 

RATIONALE:  The  second  clause  of  exemption  (c)  permits  withholding 
disclosure  of  records  related  to  a  specific  individual  where 

the  harm  to  the  individual's  privacy  interest  caused  by 
disclosure  of  a  record  outweighs  the  public  interest  in  the 
record.  Attorney  General  v.  Assistant  Commissioner  of  the 

Real  Property  Department  of  Boston,  380  Mass.  623,  625 
( 1 980 ) .  The  public  interest  prevails  unless  disclosure  would 

publicize  "intimate  details"  of  a  "highly  personal  nature." 
Id.  at  626.  Public  employees  do  not  have  the  same  expectation 
o7  privacy  in  matters  relating  to  the  conduct  of  their  public 
duties  as  their  private  sector  counterparts.  George  W. 

Prescott  Publ i shi ng  Co .  v.  Register  of  Probate  for  Norfolk 
County,  395  Mass.  2/4,  278  (1985).  Release  of  the  fact  that  a 

current  or  former  public  employee  is  engaged  in  litigation 

with  his  or  her  employer  over  a  matter  related  to  public 

employment  does  not  reveal  an  "intimate  detail"  of  a  "highly 

personal  nature."  ^d^  at  278  and  282.  This  is  especially 
true  where  the  information  is  readily  available  through  the 

clerk  of  the  court.  This  information  is  routinely  presented 
in  a  public  setting,  is  relatively  innocuous,  and  is  thus  not 
so  personal  that  its  disclosure  would  constitute  an 

unwarranted  invasion  of  personal  privacy.  Eskaton  Monterey 

Hospital  V.  Myers,  184  Cal  Rptr.  840,  843  (Cal.  1982). 

Continued  on  next  page 
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In  contrast,  there  is  a  great  public  interest  in  the 
collection  and  disbursement  of  public  funds  and  in  the  record 

of  a  court  proceeding  concerning  the  job  performance  of  a 
public  employee.  Hastings  &  Sons  Publishing  Co.  v.  City 

Treasurer  of  Lynn,  374  Mass.  812,  818-819  (1978);  Prescott, 
395  Mass.  at  2/8  and  282.  This  public  interest  prevails  and 

the  information  must  be  disclosed.  Requester  was  billed  for 

three  hours  of  "search  and  find  time"  for  the  copies  of  the 
legal  services  bills  that  she  received.  If  any  portion  of  the 

"search  and  find  time"  was  used  to  delete  the  names  and  case 

numbers,  the  requester's  fee  should  be  reduced  by  an 
appropriate  amount.  It  is  inappropriate  for  a  custodian  to 
charge  a  requester  for  the  improper  redaction  of  records. 
Copies  of  the  complete  bills  must  be  sent  to  the  requester  at 
no  additional  expense.  A  custodian  may  request  only  a 
reasonable  fee,  derived  from  950  C.M.R.  32.06,  for  the 

expenses  incurred  in  responding  to  records  requests. 

SPR  85/34 

ISSUE:  Field  notes  taken  by  sanitarians  employed  by  a  board  of  health 

during  the  course  of  field  testing  were  evaluated  under 
exemption  (b). 

HELD:  Exemption    (b)    does    not    apply    because    the    notes    are  of 
legitimate  public  concern. 

RATIONALE:  Exemption  (b)  exempts  from  disclosure  records  related  soley  to 

the  internal  practices  of  a  governmental  unit  if  the  record  is 
of  no  legitimate  interest  and  its  disclosure  would  impair  the 

proper  performance  of  necessary  governmental  functions. 
Crooker  v.  Bureau  of  Alcohol, Tobacco  and  Firearms,  670  F.2nd 

1051  (D.C.  Cir.  1981 )  A  pemit  to  construct  an  individual 
sewage  system  where  a  municipal  sewage  system  is  not 

accessible  can  only  be  issued  after  a  representative  of  the 
local  board  of  health  has  performed  a  site  examination.  State 
Environmental  Code,  Title  5,  310  C.M.R.  15.03(1).  Field  notes 

were  taken  to  document  the  required  site  examinations.  They 
also  serve  as  a  means  of  double  checking  the  information 
provided  by  applicants  for  permits  to  construct  sewage 

disposal  systems.  The  public  has  a  legitimate  and  strong 
interest  in  ensuring  that  public  officials  are  properly 
performing  these  important  official  duties.  Accordingly, 
exemption  (b)  is  not  applicable  and  the  notes  must  be 
disclosed.  A  town  may  attach  a  disclaimer  to  records 
regarding  the  reliability  of  the  facts  contained  therein  if 
they  deem  it  to  be  necessary. 
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SPR  85/145 

ISSUE:  Whether  the  amount  of  private  duty  expenditures  and  the  number 
of  sick  days  of  members  of  a  police  department  are  public 

records  within  the  meaning  of  G.  L.  c.  4  s.7(26). 

HELD:  The  information  is  public,  subject  to  disclosure. 

RATIONALE:         The  privacy  exemption  found  in    G.  L.  c.   4  s.7(26)   (c)  is 
pertinent.     The  second  clause  of  this  exemption   requires  a 

balancing  of  the  public's  interest  in  disclosure  against  the 
individual  employee's  privacy  interest.    The  balance  tilted  in 
favor  of  disclosure  in  the  present  case. 

Private  duty  expenditures  are  compensation  for  work  performed 

which  is  officially  related  to  the  employee's  regular 
employment.  Although  the  funds  for  special  duty  are  provided 

by  private  parties,  the  accounting,  payment  and  records  of 
private  duty  pay  are  handled  by  the  town  treasurer  as 
municipal  business.  See  G.  L.  c.  44,  s53C.  Thus,  the  public 
has  a  strong  and  compelling  interest  in  its  disclosure.  It 

has  also  been  recognized  that  public  employees  have  less  of  an 
expectation  of  privacy  than  ordinary  citizens.  Hasting  &  Sons 
Publishing  Co.  v.  City  Treasurer  of  Lynn,  374  Mass.  ol2,  818 

(1978)  (the  names,  base  pay,  overtime  pay,  gross  pay  and 
miscellaneous  payments  of  municipal  employees  are  public 
records). 

The  number  of  sick  leave  days  taken,  as  with  other  public 

employee  attendance  records  such  as  personal  leave  days, 
vacation  days  and  overtime,  has  been  subjected  to  the 
balancing  test  and  consistently  held  to  be  public  records 
subject  to  disclosure.    (See  SPR  83/53). 

SPR  85/94 

ISSUE: 

HELD: 

RATIONALE: 

The  public  records  status  of  a  letter  from  a  doctor  to  the 

Secretary  of  Human  Services  regarding  a  patient  in  a  state 
mental  health  institution  was  examined  under  exemption  (c). 

Exemption  (c)  absolutely  exempts  the  letter  from  disclosure 
because  the  letter  contains  information  regarding  the  level 
and  type  of  medical  treatment  being  provided  to  the 

requester's  son. 

Exemption  (c)  absolutely  exempts  from  disclosure  medical 
infonnation.  Globe  Newspaper  Co.  v.  Boston  Retirement  Board, 
388  Mass.  427,  438  (1983).  The  parent  of  an  adult  child 

cannot  obtain  access  to  the  child's  medical  information 
without  his  authorization. 
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SPR  85/92 

ISSUE: 

HELD: 

RATIONALE: 

A  town's  internal  public  records  access  policies  were 
examined  under  the  the  Public  Records  Law.  The  policy 

required  all  records  requests  to  be  in  writing  and  to  be  for 

specific  records.  The  policy  also  established  a  seventy-two 
hour  maximum  compliance  period. 

An  individual  may  request  access  to  public  records  through 
either  oral  or  written  means.  A  person  is  only  required  to 
provide  a  reasonable  description  of  the  record  sought.  All 

requests  must  be  complied  with    as  soon  as  practicable. 

Requests  for  public  records  may  be  oral 
32.05(4).  Moreover,  there  is  no 

requirement  for  describing  the  records 
custodian  must  respond  to  any  request 
delay  and  as  soon  as  practicable.  Id. 

C.66,  ss. 10(a)  and  10(b). 

seventy-two  hour  compliance 

or  written,  950  CMR 

rigid  specificity 

sought.     The  record 
without  unreasonable 

  at  32.05(2);   G.  L. 
Consequently,  an  inflexible 

period  may  be  unreasonable  in 
certain  circumstances,  such  as  when  a  record  is  readily 

available  and  its  public  records  status  is  not  in  question. 

SPR  84/154 

ISSUE: 

HELD: 

RATIONALE: 

An  advisory  opinion  was  sought  on  the  public  records  status 
of  the  names  of  psychologists  who  have  been  terminated  by  a 
health  insurance  carrier  from  participation  in  its  program 
under  G.  L.  c.  176B,  s.l2. 

The  names  are  public  because  exemption  (c)  does  not  apply. 

Exemption  (c)  applies  only  where  the  harm  to  an  individual's 
privacy  interest  caused  by  disclosure  of  a  record  outweighs 
the  public  interest  in  the  record.  Here  the  insurance  health 
care  provider  whose  fact  and  manner  of  reimbursement  is 
disclosed  may  be  harmed.  Also,  the  reputation  of  the 

psychologist  may  be  harmed.  However,  the  public  has  a  strong 
interest  in  seeing  that  health  care  insurance  programs  are 
effective  and  in  knowing  the  identities  of  psychologists 
participating  in  such  programs.  This  public  interest 
outweighs  any  harm  caused  to  individual  privacy  interests 
because  the  names  are  outside  the  scope  of  any  reasonable  or 
legitimate  expectation  of  privacy  which  an  individual 
provider  might  have.  76/77  Op.  Atty.  Gen.  No.  32,  May  18, 
1977. 
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SPR  85/147 

ISSUE:  Whether  correspondence  received  by  a  board  of  selectmen  is  a 

public  record  and  not  exempt  from  mandatory  disclosure  as  a 

"record"  of  an  executive  session. 

HELD:  Correspondence  received  by  a  board  of  selectmen  is  not  exempt 

from  disclosure  until  it  has  actually  become  the  subject  of  a 

legitimate  executive  session. 

RATIONALE:         The  Open  Meeting  Law,  G.  L.  c.  39,  S.23B,  operates  through  G. 

L.  c.  4,  s. 7(26)  (a),  to  exempt  the  "record"  of  the 
deliberations  of  an  executive  session.  By  definition,  the 

"record"  of  an  executive  session  is  limited  to  the  date,  time, 
place,  members  present  or  absent,  and  action  taken  at  each 
meeting.  G.  L.  c.  39,  s.23B.  It  does  not  extend  to 

pre-existing  documents  simply  because  they  may  become  the 
subject  of  a  legitimate  executive  session.  Consequently,  a 

piece  of  correspondence  is  subject  to  mandatory  disclosure  as 
soon  as  practicable  and  within  ten  days  of  receipt  of  a 

request,  unless  an  exemption  in  G.  L.  c.  4,  s.7(26)  applies. 

SPR  85/110 

ISSUE:  The  public  records^  status  of  a  list  of  individuals  awaiting 
public  boat  moorings  was  examined  in  an  advisory  opinion. 

HELD:  The  harbormaster's  mooring  waiting  list  does  not  fall  within 
the  privacy  exemption,  exemption  (c).  Accordingly,  it  is  a 
public  record  subject  to  disclosure. 

RATIONALE:  The  second  clause  of  exemption(c)  requires  a  balancing  of  the 

public's  right  to  know  against  the  record  subject's  privacy 
interests.  Attorney  General  v.  Assistant  Commissioner  of  the 

Real  Property  Department  of  Boston,  380  Mass.  683,  685 
( 1 980 ) .  The  public  right  to  know  should  prevail  unless 

disclosure  would  publicize  "intimate  details"  of  a  "highly 
personal  nature."  Attorney  General  v.  Collector  of  Lynn, 377 
Mass.  151  ,  157  (197Tr!  The  public  has  a  legitimate  interest 

in  knowing  how  the  limited  supply  of  boat  moorings  are  being 
distributed.  The  privacy  interest  at  stake,  in  contrast,  is 

minimal.  Disclosure  of  the  names  of  people  seeking  public 

mooring  facilities  does  not  reveal  "intimate  details"  of  a 

"highly  personal  nature."  Furthermore,  the  requested 
information  can  be  obtained  elesewhere.  G.  L.  c.  90B,  s.3  (g) 
makes  public  the  name,  address,  and  identification  number  of 
all  motor  boat  owners.  The  availability  of  the  information 

elsewhere  and  its  innocuous  nature  requires  its  disclosure. 
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SPR  85/20 

ISSUE:  A  town  personnel  board's  salary  proposal  and  impact  statement 
for  the  forthcoming  year  was  examined  under  exemption  (d)  in 
an  advisory  opinion. 

HELD:  The  particular  record  in  question  is  a  reasonably  complete 

factual  study  not  exempt  from  mandatory  disclosure  under 
exemption  (d). 

RATIONALE:  Exemption  (d)  permits  withholding  disclosure  of  deliberative 
communications  relating  to  developing  policy  positions.  It 
does  not  apply  to  reasonably  complete  factual  reports.  The 
instant  record  was  prepared  as  part  of  a  town  government 
mandated  process.  It  may  be  inaccurate  and  subject  to 

revision.  However,  it  is  a  reasonably  completed  factual 
study  representing  a  final  policy  position  of  a  town  board. 
Accordingly,  exemption  (d)  does  not  apply  to  this  final  board 
action  at  this  given  level.    The  record  must  be  disclosed. 

SPR  85/97 

ISSUE: 

HELD: 

RATIONALE: 

Whether  a  record  custodian  must  comply  with  records  requests 
made  through  the  mail. 

A  records  custodian  must  comply  with  any  public  records 
request  which  specifies  delivery  by  mail. 

Every  person  having  custody  of  a  public  record  shall  furnish  a 
copy  to  the  requester  of  the  record  for  a  reasonable  fee.  G. 
L.  c.  66,  s. 10(a).  The  record  may  be  received  either  in  hand 

or  by  mail.  G.  L.  c.  66,  s. 10(a).  A  person  requesting 
delivery  of  a  record  by  mail  must  receive  it  in  that  manner. 
950  C.M.R.  32.05(1);  950  C.M.R.  32.05(6);  950  C.M.R.  32.06(3). 

SPR  85/98 

ISSUE: 

HELD: 

RATIONALE: 

tape   of  a   town   board  of The   public   records   status  of  a 
selectmen  meeting  was  considered. 

The  tape  is  a  public  record. 

A  tape  made  by  an  employee  of  a  board  of  a  political 
subdivision  of  the  Coirmonweal th  is  a  public  record.  G.  L.  c. 

4,  s.7(26).  Minutes  of  open  meetings  become  public  records  at 
the  moment  they  are  made.  SPR  82/86.  The  requirement  in  St. 

1960.  437  S.3,  that  open  meeting  records  be  approved  prior  to 
their  release  was  removed  by  St.  1975,  c.  303,  s.3,  the 
current  Open  Meeting  Law. 
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SPR  85/104 

ISSUE:  A   value    opinion    appraising    property    being    considered  for 
purchase  by  a  city  redevelopment  authority  was  evaluated  under 
exemption  (i). 

HELD:  The  opinion  is  exempt  from  mandatory  disclosure  by  exemption 

(i). 

RATIONALE:  Exemption  (i)  provides  for  the  non-disclosure  of  appraisals  of 
real  property  acquired  or  to  be  acquired  until  1)  a  final 

agreement  is  entered  into;  2)  any  litigation  relative  to  such 
appraisal  has  been  terminated,  or  3)  the  time  within  which  to 
commence  such  litigation  has  expired.  This  exemption  provides 

government  agencies  engaged  in  the  acquisition  of  real 
property  through  eminent  domain  proceedings  with  the  same 
degree  of  confidentiality  which  is  afforded  to  private 
parties.  The  value  opinion  is  an  appraisal.  The  opinion 

falls  within  exemption  (i)  because  the  property  it  relates  to 
is  still  under  consideration  for  purchase. 

SPR  85/87 

ISSUE:  A  list  of  individuals  receiving  real  estate  tax  abatements  due 
to  blindness  was  evaluated  under  exemption  (c). 

HELD:  The  list  falls  under  exemption  (c)  because  it  reveals  intimate 
details  of  a  personal  nature. 

RATIONALE:  Records  involving  the  abatement  of  real  estate  taxes  that 

blind  persons  are  entitled  to  pursuant  to  G.  L.  c.  59,  s.5, 
clause  37,  are  not  expressly  made  public  by  G.  L.  c.  59, 
S.51.  The  general  definition  of  the  public  records  found  in 
6.  L.  c.  4,  s.7(26),  however,  applies.  Attorney  General  v. 

Collector  oi"  Lynn,  377  Mass.  151  (1979).  The  second  clause  of 
exemption  (cT  permits  withholding  disclosure  of  records 
related  to  a  specific  individual  where  the  harm  to  the 

individual's  privacy  interest  caused  by  disclosure  of  a  record 
outweighs  the  public  interest  in  the  record.  Attorney  General 

V.  Assistant  Commissioner  of  the  Real  Property  Department  of 
Boston^  Mas?!    ̂ TT,  ( 1 980 ) .     The    publ  ic  interest 

prevails  unless  disclosure  would  publicize  an  "intimate 
detail"  of  a  "highly  personal  nature,"  such  as  a  person's 
medical  condition.  Id.  at  626.  Accordingly,  exemption  (c) 
exempts  from  mandatory  disclosure  this  list  of  individuals 
receiving  abatements  under  G.  L.  c.  59,  s  5  (37). 
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Appellate  Court  Decisions 

District  Attorney  for  the  Plymouth  District  v.  Board  of  Selectmen  of 

Ml ddlebo rough,  395  Mass.  629  {1984)  

FACTS:  The  defendant  selectmen  held  a  closed  executive  session  with 

its  counsel  to  discuss  a  contract  negotiation  concerning 
rubbish  disposal.  They  acknowledged  that  G.  L.  c.  39,  s.23B, 

the  Open  Meeting  Law,  did  not  expressly  permit  this  session, 
but  contended  that  the  law  impliedly  permitted  it.  The 

minutes  of  the  session  were  not  made  public.  The  plaintiff 

brought  an  action  seeking  public  disclosure  of  the  session 
record.  The  trial  court  held  for  the  plaintiff.  The  court 
ordered  the  record  to  be  made  public  and  the  defendant  to 

carry  out  the  provisions  of  the  Open  Meeting  Law  at  future 
meetings.    The  defendant  appealed. 

ISSUE:  1.)  Whether  there  is  an  implied  exception  to  the  Open  Meeting 
Law  for  meetings  of  a  governmental  body  with  its  legal 

counsel.  2.)  Whether  the  Open  Meeting  Law,  as  applied, 
violates  Art.  30  of  the  Declaration  of  Rights  of  the 

Massachusetts  Constitution.  3.)  Whether  the  judgement 
exceeded  the  scope  of  the  remedy  provided  by  the  Open  Meeting 
Law. 

HELD:  No  to  issues  one  and  two;  and,  yes  to  issue  three. 

RATIONALE:         All  meetings  of  a  governmental  body  are  open  to  the  public. 
6.  L.  c.  39,  S.23B.  There  are  seven  distinct  exceptions  to 
this  rule  which  are  the  only  limitations  on  the  operation  of 
the  statute.  No  other  exceptions  will  be  inferred.  2A  N.J. 
Singer,  Sutherland  Statutory  Construction  s.  47.11  (4th  ed. 
1984).  The  Legislature  contemplated  the  need  for  confidential 
discussion  between  attorneys  and  their  public  clients  in 
enacting  exception  (3)  for  litigation  and  collective 

bargaining.  They  contemplated  the  need  for  confidentiality  in 
contract  negotiations  in  enacting  exception  (6)  for  contracts 

involving  real  property.  The  defendant's  argument  concerning 
the  importance  of  confidentiality  in  large  contract 
negotiations  is  not  acknowledged  by  the  legislative  mandate. 

Continued  on  next  page 
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Continued  from  previous  page 

Article  30  of  the  Declaration  of  Rights  of  the  Massachusetts 

Constitution  prohibits  the  legislative  department  from 

exercising  judicial  powers.  The  Open  Meeting  Law  is  a  proper 
exercise  of  legislative  power  over  the  operation  of 
governmental  bodies.  Edgartown  v.  State  Ethics  Commission, 
391  Mass.  83,  90  (1987)7  TT  does  not  regulate  the  legal 

profession  by  compelling  an  attorney  present  at  a  public 

meeting  to  violate  the  attorney-client  privilege.  Rather,  the 
Open  Meeting  Law  provides  that  a  governmental  body  that  holds 

a  meeting  not  falling  within  one  of  the  law's  exceptions 
waives  its  privilege  concerning  communications  to  its  attorney 
made  at  the  meeting. 

Although  the  language  of  the  judgement,  requiring  the 

selectmen  to  "carry  out  the  provisions  of  the  [Open  Meeting 
Law],"  is  broad,  it  is  clear  that  the  defendant  should  be 

ordered  to  hold  executive  sessions  "only  for  the  purposes 
enumerated  in  S.23B."  Nigro  v.  Conservation  Commissioner  of 
Canton,  17  Mass.  App.  Ct.  433,  436  (1984). 

Mary  Pottle  and  Others  v.  School  Committee  of  Braintree,  395  Mass  861  (1985) 

FACTS: 

ISSUE: 

HELD: 

Requester  sent  a  written  request  to  the  Braintree  School 
Department  to  obtain  the  names,  addresses,  and  job 

classifications  of  all  Braintree  public  school  employees.  The 

plaintiff  school  employees  sought  exemption  from  disclosure 
under  G.  L.  c.  4,  s.7{26)(c)  claiming  an  unwarranted  invasion 
of  privacy. 

Whether  the  release  of  public  school  employees'  names  and 
addresses  constitutes  an  unwarranted  invasion  of  privacy  under 
G.  L.  c.  4,  s.7(26)(c). 

Release  of  public  school  employees'  names  and  addresses  does 
not  constitute  an  unwarranted  invasion  of  privacy  under  G.  L. 
c.  4,  s.7(26){c). 

RATIONALE; Hastings  and Sons  Publishing "821  (1978), 
Co.  V.   City  Treasurer  of  Lynn, 

374  Mass.  812,  821  (1978),  is  controlling.  G.  L.  c.  4, 
s.7(26)(c)  does  not  apply  to  the  names  and  addresses  of  public 
employees.  Public  employees  have  diminished  expectations  of 

privacy.  Names  and  addresses  do  not  fall  into  the  category  of 

'intimate  details"  of  a  "highly  personal  nature"  necessary  for 
exemption.  Id.  at  818,  quoting  Getman  v.  N.L.R.B. ,  450  F.2d 

670,  675  (O.  Cir.  1971).  Furthermore'!  tRe  'information 
sought  is  available  from  other  public  record  sources  such  as 
street  lists,  the  registry  of  motor  vehicles,  and  telephone 
directories. 
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Determinations 

SPR  85/150 

ISSUE:  Once  a  contract  has  been  awarded,  does  G.  L.  c.  4,  s.7 
(26)(h)  and  G.  L.  c.  4  s.7  (26)(g)  apply  to  bar  disclosure  of 
records  relating  to  a  public  ccnpetive  bidding  contract,  and 

if  it  does,  is  a  successful  bidder's  supplemental  matenal 
considered  confidential  infonration  under  exenption  (g). 

JCLD:  Records  relating  to  a  public  corpetitive  bidding  contract  are 
sUDject  to  disclosure  once  the  contract  has  been  awarded.  A 

successful  bidder's  supplemental  materials  cannot  be 
considered  confidential  financial  infomation  if  they  are  . 
submitted  as  a  condition  of  receiving  a  public  contract  or 
benefit. 

RATIONALE:        The  exenption  for  public  corpetitive  bidding,  G.  L.  c.  4,  s.7 
(26)  (h),  addresses  two  types  of  records,  each  with  its  own 
time  frame.  The  first  tyjDe  concerns  infonnation  sent  by 
biddders.  Where  these  bids  or  proposals  are  to  be  opened 

publicly,  they  are  not  subject  to  disclosure  until  the  bid 
opening.   In  all  other  cases,  bids  are  not  subject  to 
disclosure  until  the  time  for  receipts  of  bids  or  proposals 

has  expired. 

The  second  type  of  records  under  exenption  (h)  are 

inter-agency  or  intra-agency  ccmmni cations  made  in 
connection  with  an  evaluation  process  for  reviewing  bids  or 

proposals  prior  to  a  decision  to  enter  negotiations  v/ith  or 
to  award  a  contract  to  a  particular  person. 

In  order  for  supplemental  material  siiamtted  by  a  successful 
bidder  to  be  considered  confidential  information  exenpt  frcm 

disclosure,  all  six  elements  of  exenption  (g)  must  be  met. 

Exemption  (g)  is  stricter  than  its  federal  counterpart,  5 

U.S.C.  s.  552  (b)(4)  and  therefore,  rejects  that  statute's 
broader  protection  of  trade  secrets  and  cormercial  or 
financial  data.  The  six  elements  of  exenption  (g)  are:  trade 
secrets  or  ccrnnerical  or  financial  infonnation;  voluntarily 

provided  to  an  agency;  for  use  in  developing  govemnental 
policy;  upon  a  premise  of  confidentiality;  infonnation  not 
submitted  as  required  by  law;  and  infonnation  not  submitted 
as  a  condition  of  receiving  a  govenrment  contract  or 
benefit.   The  matenal  in  this  case  was  clearly  submitted  as 
a  condition  of  receiving  the  contract.  Therefore,  exenption 
cannot  sen/e  as  a  basis  to  withhold  disclosure  of  the 

requested  supplemental  materials. 

1 





I 

SPR  85/58 

ISSIE:  Pieces  of  correspondence  sent  to  a  town  board  of  selectmen 
were  evaluated  in  an  advisory  opinion  in  order  to  detemrine 
the  point  at  which  they  become  public  records  and  whether 
exaiptions  (a),  (c)  and/or  (d)  apply  to  them. 

FCLD:  A  correspondence  may  become  a  public  record       it  is  opened 
by  a  person  authorized  to  open  it,  Exenption  (c)  and  (d), 
but  not  exemption  (a),  may  apply  to  seme  of  the  contents  of 
the  pieces  of  correspondence. 

RATICNALE:        Correspondence  "received"  by  a  board  is  a  public  record 
subject  to  disclosure  unless  it  falls  vri thin  one  of  the 

exaiptions  of  G.  L.  c.  4,  s.7  (26).  Correspondence  addressed 

to  the  board  is  "received"  when  it  are  opened  by  an 
authorized  person.  Correspondencies  addressed  to  an 

individual  board  mentDer  are  "received"  once  the  individual  or 
his  or  her  authorized  agent  opens  the  mail. 

Exenption  (a)  applies  to  records  made  exenpt  from  mandatory 
disclosure  by  statute.  A  record  of  an  executive  session 
falls  within  exaiption  (a)  by  virtue  of  G.  L.  c.  39,  s.23B. 
Ferryman  v.  School  Ccmnittee  of  Boston,  17  Mass.  App.  Ct. 

346,  353  (1983).  This  record  does  not  include  pre-existing 
records  discussed  in  executive  session  deliberations.  _Id.  A 
piece  of  mail  discussed  in  executive  session  is  a 

pre-existing  dociiTEnt.  Accordingly,  exemption  (a)  is  not 
applicable  and  the  correspondence  must  be  disclosed  unless 
another  exenption  in  G.  L.  c.  4  s.7(26)  applies. 

Exenption  (c)  applies  to  personnel  information  of  a  personal 
nature  related  to  a  specific  individual.  Globe  hJewspaper  Co. 

V.  Boston  Retirement  Board,  388  Mass.  427  ,  432-434  (1983). 
Public  enployees  have  less  of  an  expectation  of  privacy  than 
private  sector  aiployees  and,  as  such,  their  names,  salaries, 
former  employment  information,  and  academic  credentials 
contained  in  the  pieces  of  correspondence  are  not  so  personal 
as  to  fall  within  exenption  (c).  Hastings  &  Sons  Pitolishing 
Co.  V.  City  Treasurer  of  Lynn,  374  Mass.  812,  818  (1978). 

Tlowever,  physican  reports,  enployment  applications  and 
references,  and  performance  evaluations  contained  in  the 
pieces  of  correspondence  are  sufficiently  personal  to  invoke 

exenption  (c).   Globe,  388  riass.  at  434-435,  SPR  84/115,  SPR 
84/89. 

Exenption  (d)  applies  to  pieces  of  correspondence  from  other 
town  govemrental  entities  related  to  developing  policy 
positions.   It  is  not  applicable  to  reasonably  conplete 

factual  investigations  aiid  final  adirini strati ve  policies. 

Moore-f^fcCormack  Lines  Inc.  v.  I. T.O.  Corporation  of 
Baltimore,  508  F.2d  945  (4th  Cir  1974).   Attorney  General  v. 
Board  of  Assessors  of  WoburTi,  375  Mass.  430,  432  (1978). 
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SPR  85/135 

ISSUE:  "nie  public  records  status  of  govemnent  contract  bids 
containing  trade  secrets  and  agency  evaluations  of  those  bids 
was  evaluated  under  exenptions  (g),  (h)  and  (d).  The  meaning 

of  the  word  "prior"  in  the  second  clause  of  exerption  (h)  was defined. 

JCLD:  The  requested  materials  are  public  records. 

RATIONALE:         Refusal  to  disclose  the  requested  infonration  was  based  on 

the  fact  that  the  infonration  allegedly  contained  trade 
secrets.  Exemption  (g)  protects  trade  secrets  voluntarily 
given  to  a  govemnental  agency  unless  the  information  was 
sifcmitted  as  a  condition  of  receiving  a  goverrront  contract. 
Since  the  Massachusetts  Legislature  included  its  own 

govemrent  contract  exception  to  its  statute,  it  may  be 
inferred  that  it  rejected  the  broader  protection  given  to 

trade  secrets  fcy  the  Federal  Freedan  of  Infonration  Act. 
Globe  Newspaper  Co.  v.  Boston  Retirement  Board,  388  Mass. 

427,  432  -  433  (1983).   The  trade  secrets  exemption  does  not 
apply  on  its  face  when  data  is  submitted  as  a  condition  of 
receiving  a  govemnent  contract.  Therefore,  exenption  (g) 
does  not  apply  to  the  requested  records. 

Exaiption  (h)  applies  to  the  ccnpetive  bidding  process. 
Proposals  and  bids  are  exenpt  from  disclosure  until  the  time 
for  opening  bids  publicly  or  until  the  time  for  receipt  of 
proposals  has  expired.  Once  a  contract  is  awarded  the 
proposals  are  puljlic  records.   Since  the  contract  was  awarded 
exemption  (h)  does  not  apply. 

ExQiption  (d)  is  a  general  provision  that  exaipts  inter  and 
intra  agency  memoranda  discussing  agency  policy.  The  second 
clause  of  exaiption  (h)  specifically  addresses  the  inter  and 
intra  agency  memoranda  evaluating  contract  bids  and  proposals 
exQipting  them  from  disclosure  until  a  decision  to  enter 
negotiations  has  been  made.  General  provisions  yield  to 

specific  statutory  provisions.  Pereira  v.  New  England  LNG 
Co,  364  r^s.  109,  118  (1973).  Therefore,  exaiption  (d)  does 
not  apply. 

Exaiption  (h)  uses  the  words  "until"  and  "prior" 

interchangeably.   "Prior"  in  the  second  clause  does  not  mean 
any  manoranda  discussing  bids  before  the  award  of  the 
contract  remain  exarpt,  but  rather,  they  are  exaipt  up  to  the 
time  the  contract  is  awarded. 
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SPR  85/206 

ISSUE:  A  state  agency's  access  pnx»lures  were  examined.  The  topics 
of  reproduction  fees,  appointments,  custodianship  and 

requesters'  use  of  their  owi  reproduction  equipment  were addressed. 

RATIONALE:        The  regulations  governing  the  fee  that  may  be  charged  for  the 

inspection  and/or  copying  of  a  public  record  are  found  at  950 
C.M.R.  32.06  (1)(1983).  These  regulations  provide  a  naxinun 
fee  schedule.   In  addition,  the  fee  charged  for  ccnplying 
with  a  public  records  request  must  be  reasonable.  G.  L,  c. 
66  s.lO  (a).  A  fee  is  presuned  reasonable  if  it  equals  or  is 
less  than  the  maximLm  fees  set  by  the  regulations. 

The  regulations  encourage  record  custodians  to  maintain 
procedures  allowing  for  access  during  regular  business  hours 
and  other  reasonable  times.  950  C.M.R.  32.05  (1)  and  (2). 

In  fulfilling  large  requests,  a  mrtually  convenient 
appoimment  may  be  be  beneficial . 

Any  public  official  or  aiployee  having  control  or  posession 
of  a  public  record  is  deemed  to  be  a  record  custodian  for  the 
purpose  of  providing  access  to  public  records.  950  C.M.R. 
32.03.  Executive  Order  No.  75  (the  precursor  of  the  Public 
Records  Law)  expressly  provided  that  each  govemrent  agency 
shall  designate  an  aiployee  responsible  for  public  records 
requests.  A  custodian  may  also  forward  requests  to  a  central 
office  or  legal  department  for  a  clarification  of  the 
requested  docunents  public  records  status. 

The  question  of  whether  or  not  a  requester  iray  use  his  or  her 
own  reprodction  equipment  is  a  matter  within  the  discretion 

of  the  custodian.  The  only  mandatory  duty  is  to  "furnish  a 
copy".   It  may  be  acconplished  by  be  actually  furishing  a 
physical  copy  or  sinply  providing  the  means  of  copying  (on 
govemrent  copying  machines).  The  nght  to  make  copies  is 

coextensive  with  the  right  to  inspect.  Direct-flail  Services, 
Inc.  V.  Registrar  of  Motor  Vehicles,  296  Mass.  353-357  (1937). 

4 





SPR  85/113 

ISSUE:  A  determination  was  made  regarding  the  public  record  status 
of  inforrotion  contained  in  the  records  of  the  Massachusetts 

Housing  Finance  Agency's  (^tFA)  Home  Mortgage  Purchase 
Program.  The  infonration  included:  participants  names;  the 
addresses  of  properties  mortgaged;  the  amounts  of  each 

mortgage  granted;  and  the  date  each  individual's 
participation  was  approved.  A  previous  detemrination  (SPR 
83/156)  is  superseded  by  this  detemri nation. 

HELD:  The  MFA  list  containing  the  above  infonnation  regarding  the 
Home  Mortgage  Purchase  Program  is  a  public  record. 

RATIONALE:        Tlie  requested  infonnation  relates  to  fH^A's  admnistration  of 
a  multi-million  dollar  low  interest  residential  mortgage 

program.  The  program's  purpose  is  to  finance  mortgages  for 
low  to  moderate  income  owner  occupied  residences.  The 
requested  infonnation  would  shew  whether  the  progran 
partidpants  met  the  eligibility  requirements. 

In  the  past  it  was  determined  that  the  privacy  interest  of 

the  participants  outweighed  the  public's  nght  to  know, 
therefore,  the  information  fell  within  exenption  (c)  .  SPR 
83/156,  (Decenter  15,  1983).   Exarption  (c)  requires  a 

balance  between  the  public's  right  to  know  against  the 
individual 's  privacy  interest.  Attorney  General  v.  Assistant 
Comrisssioner  of  the  Real  Property  Department  of  Boston,  380 

Mass  683,  624  (1980).  The  public's  right  to  know  will 

prevail  unless  disclosure  would  publicize  "intimate  details" 
of  "a  highly  personal  nature."  Id.  The  factors  weighed  to 
detennine  ̂   scope  of  the  privacy  interest  at  stake  are:;  the 

type  of  infonnation  sought;      supplied  the  infonnation  ^ 
under  what  circumstances;  and  whether  the  infonration  sot^ht 
is  available  from  other  sources.  Torres  v.  Attorney  General , 
391  Mass.  1,9  (1964);  Attorney  General  v.  Assistant 

Comrisssioner  of  the  Real  Property  Department  of  Boston,  380 
Mass.  at  627;  Attorney  General  v.  Col  lector  of  Lynn,  377 
Mass.  151,  158  (1979). 

(continued  on  next  page) 
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(continued  from  previous  page) 

A  person's  inccrae  and  financial  relationships  are  private 
facts.  Collector  of  Lynn,  377  Mass.  at  157;  Opinion  of  the 

Justices,  375  Mass.  795,  803-808  (1978).   Disclosure  of  such 
infonration  is  potentially  ertarrassing.  Collector  of  Lynn, 
377  Mass.  157.  However,  the  privacy  interest  in  this  case  is 

linrited  by  the  person's  participation  in  a  public  mortgage 
program.  An  individuals  financial  relationship  witli  a  public 
agency  is  on  a  different  footing  than  a  similar  relationship 
with  a  private  person  or  entity.   M.   In  addition  to  the 
decreased  expectation  of  privacy,  participation  in  the  ftFA 
mortgage  program  does  not  carry  the  stigna  associated  with 
participation  in  state  welfare  or  social  services  programs. 
Moreover,  the  list  of  fiFA  participants  does  not  reveal 
detailed  income  infonration,  but  rather,  approximate  income. 
Finally,  most  of  the  requested  infonration  can  be  obtained 
frcm  other  sources.  Tliis  fact  decreases  the  potential 
privacy  invasion.  Collector  of  Lynn,  377  Mass.  at  158, 
Hasting  and  Sons  PitoTishing  Co.  v.  City  of  Treasurer  of  Lynn, 

374  Mass.  812,  813  n.3;  Torif^  v.  Attorn^  General ,  391  Mass. 
at  8.  The  ffFA  routinely  records  most  of  the  requested 
infonration  in  the  appropriate  registry  of  deeds.  ITierefore 
any  privacy  interest  is  extremely  circunscribed  since  the 
income  infonration  in  the  record  is  only  an  approximation.  No 

stigra  is  attached  to  participation  in  the  mortgage  program, 
and  the  reqested  infonration  may  be  obtained  from  other 
records. 

On  the  other  hand,  the  infonration  sought  relates  to  the 

f4FA's  administration  of  a  multi-million  ctollar  heme  mortgage 
program.  Disclosure  of  the  participants  identities  is  the 

only  way  the  public  can  determine  whether  the  program  is 
being  adninisted  within  the  statutory  and  admni strati ve 

guidelines.  The  public's  right  to  know  becomes  paramount 
when  the  infonration  sought  relates  to  an  alleged  misuse  of 
public  authorily  despite  allegations  of  potential 
eni>arrassment  or  fears  of  adverse  publicity.  George  W. 
Prescott  Publ  i shi no  Co  v.  Register  of  Probate  for  ̂ torfolk 

County,  395  Mass.  ̂ 74,  279  (1985).   The  public's  interest  in 
seeing  that  inportant  goverrrontal  objectives  are  being 

furthered  will  outweigh  an  individual's  expectation  of 
privacy  in  data  relating  to  their  income  or  financial 
affairs.   Collector  of  Lynn,  377  Mass.  at  157,  158  n.6; 
Opinion  of  the  Justices,  375  Mass.  at  808;  George  W.  Prescott 

Publishing  Co  ,  395  Mass.  at  278-279.  Therefore,  IJie  data  is 
a  public  r\>conl. 

6 





SPR85/ZI3 

ISSUE:  Are  the  names,  addresses  and  fledicaid  fraud  convictions  of 
all  medical  professionals  and  facilities  referred  to  in  a  law 

enforcement  agency's  report  public  records  subject  to 
disclosure  pursuant  to  G.  L  c.  66,  s.lO. 

^CLD:  Such  infomation  is  exempt  frcm  disclosure  under  exenption 
(a)  of  G.  L  c.  4  S.7  (26). 

RATIONALE:        The  information  is  considered  criminal  offender  record 
information  as  defined  in  G.  L.  C.  6  s.l67.  G.  L.  c.  6  s.l72 

specifically  limits  access  to  such  records  to  an  enunerated 

group.  "The  requester,  as  a  reporter  is  not  a  menter  of  the 
group  authorized  to  have  access  to  CCRI  data.  Section  172 
operates  through  exenption  (a)  which  applies  to  records  which 

are  "specifically  or  ty  necessary  inplication  exempted  from 

disclosure  by  statute." 

Section  172  only  allows  access  to  criminal  offender  record 
infomation  to  (a)  criminal  justice  agencies;  (b)  such  other 
agencies  and  individuals  required  to  have  access  to  such 

information  by  statute,  and  (c)  ariy  other  agencies  and 
individuals  where  it  has  been  detennined  that  the  public 
interest  in  disseminating  such  infomation  to  these  parties 
clearly  outweighs  the  interest  in.securily  and  privacy. 

SPR  85/43  |. 

ff 
 ' 

ISSUE:  Requester  sought  an  advisory  opihion  on  the  public  records 
status  of  a  list  of  licensed  construction  supervisors 

conpiled  by  a  town  inspection  department  solely  for  internal 
use. 

J€LD:  The  fact  that  the  list  was  originally  conpiled  solely  for 
internal  use  is  not  a  relevant  factor  in  determining  its 
public  records  status.  The  list  is  a  public  record  because 
it  does  not  fall  within  an  exenption  found  in  G.  L.  c.4, 
s.7(26). 

RATIONALE:        A  public  record  does  not  have  to  be  made  pursuant  to  law  or 

be  intended  for  public  use.  Hastings  and  Soris  Pt-'^l'-shing 
Co.,  V.  City  Treasurer  of  Lynn,  374  Mass.  812,  815-816 
TT578).  The  only  relevant  inquiry  in  determining  the  public 
records  status  of  the  list  is  whether  it  falls  within  one  or 

more  of  the  exenptions  found  within  G.  L.  c.  4,  s.7(26). 
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SPR  85/131 

ISSUE:  Department  of  Social  Services  (DSS)  records  were  evaluated 
under  exenption  (a).  Ihese  records  included  the  nares  and 
addresses  of  the  day  care  centers  viiere  ccnplaints  of  abuse, 
neglect,  or  nristreatnent  were  confinred  by  state 
investigations;  the  specific  findings  of  the  investigators; 
and,  the  outcome  of  the  investigations. 

HELD:  The  records  are  exempt  from  mandatory  disclosure  by  virtue  of 
6.  L.  0.119,  SS.51E  and  51F  operating  through  exenption  (a). 

RATIONALE:        Exenption  (a)  exenpts  from  mandatory  disclosure  records  that 
are  specifically  or  by  necessary  inplication  exenpted  from 
disclosure  by  statue.  The  records  were  contained  in 
confidential  DSS  reports  prepared  pursuant  to  G.  L.  c.  119, 

ss.  51B  and  51D.  The  child's  parent,  guardian,  or  counsel, 
the  reporting  person  or  agency,  the  appropriate  reveiw  board, 
or  a  social  worker  assigned  to  the  case,  may  upon  request, 
and  upon  the  approval  of  the  Camrissioner,  receive  a  copy  of 
the  written  report  of  the  initial  investigation.  No  such 
report  shall  be  rrade  available  to  ariy  persons  other  than 
those  enurerated  in  this  section  without  the  written  and 

infonned  consent  of  the  child's  parent  or  guardian,  the 
written  approval  of  the  Caimissioner,  or  an  order  of  a  court 
of  ccnpetent  jurisdiction.  G.  L.  c.  119,  s.51E.  DOS  is  also 
required  to  keep  a  central  registry  of  information  compiled 
from  the  51 A  and  51 B  reports.  Data  and  infonration  relating 
to  individual  cases  in  the  central  registry  shall  be 
confidential  and  shall  be  made  available  only  with  the 
approval  of  the  ccmnissioner  or  upon  court  corder.   G.  L.  c. 
119,  s.  51F.  The  requester  here,  is  not  one  of  the  persons 
enimerated  in  this  section  and  has  not  received  the  consent 

or  approval  the  statutes  require.  Accordingly,  these  records 
fall  within  exenption  (a)  and  are  not  public  records. 

SPR  85/151A 

ISSUE: 

l€LD: 

RATIGKALE: 

Where  the  subject  of  a  record  and  the  requester  of  the  record 

are  one  person,  does  either  clause  of  the  privacy  exenption, 
G.  L.  c.  4  S.7  (26) (c),  preclude  disclosure  to  that  person. 

The  privacy  exenption  does  not  preclude  a  requester  from 
viewing  a  record  v^ich  pertains  to  her  personally. 

The  purpose  of  both  clauses  of  the  privacy  exaiption  is  to 
protect  the  privacy  interests  of  the  subject  of  the  record. 
There  is  no  threat  to  such  privacy  interests  here,  as  a 
person  cannot  invade  her  own  privacy. 
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file  public  records  status  of  raw  data  on  the  race  and 
language  of  identifiable  individuals  found  on  the  1986  street 
census  fonns  was  examined  under  exenption  (c). 

Raw  data  on  street  census  fonns  relating  to  an  individual's 
race  and  language  are  exarpt  from  disclosure  as  an 
unwarranted  invasion  of  privacy. 

The  second  clause  of  exemption  (c)  was  examined.  The 

exaiption  requires  a  balancing  of  the  individual's  privacy 
interest  and  the  public's  right  to  know.  Here  the  individual 
street  census  respondent's  privacy  interests  are 
substantial.  Often  race  and  language  are  major  and  deciding 
factors  in  how  others  view  the  individual.  Disclosure  of  an 

individuals'  race  and  language  may  cause  the  individual  to 
experience  discrimination  solely  on  the  basis  of  that 
information.  On  the  other  side  of  the  balance  no  public 

interest  is  served  by  the  disclosure  of  such  information. 
Race  and  language  are  rarely,  if  ever,  relevant  factors  in 
aiTy  legitimate  inquiry.  The  public  disclosure  of  this 
iriformation  in  statistial  form  ratlier  than  in  raw  form 

(permitting  identification  of  individuals)  adequately  serves 
the  public  interest.  Stati steal  inforrotion  will  reveal  to 
the  public  whether  legislative  and  council  districts  will  be 

drawn'  in  a  non-discriminatory  fashion.  Therefore,  the 
individuals'  privacy  interest  in  the  non-disclosure  of  raw 
race  and  language  data  outweighs  the  public's  interest  in 
disclosure.  The  raw  street  census  data  on  race  and  language 
are  pot  publ  ic  records. 

jl
 

The  public  records  status  of  telephone  records  held  by  a 
govemnental  office  and  the  question  of  fees  charged  for 
copies  of  public  records  were  discussed. 

Most  calls  made  on  official  business  or  at  piblic  expense  are 
public  records.   Copying  fees  are  determined  pursuant  to  950 
C.M.R.  32.06  (1)  (c). 

Exemption  (c)  will  exaipt  telephone  records  where  the  ntiitjers  • 
called  were  either  unlisted  or  where  the  calls  were  personal 

(not  paid  out  of  public  funds).  All  other  non-investigatory 
telepiione  record  information  of  a  govemnental  office  is 
p(i)lic.  See  SPR  85/06;  Attorney  General  v.  Asst. 
Camrissioner  of  the  Real  Property  Department  of  Boston,  380 
Mass.  623,  627  (1980).   950  C.M.R.  32.06  (1)  (a)  limits  the 

fee  for  photocopied  records  to  twenty  cents  per  page. 
Extensive  research  of  records  (20  minutes  or  more)  iray  result 
in  a  prorated  fee  of  six  dollars  per  hour. 

9 



I 



SPR  85/152 

ISSUE:  Are  reports  to  the  Camrissioner  of  Banks  pursuant  to  G.  L.  c. 
170  S.19,  concerning  extensions  of  credit  or  loans  to 

officers  by  their  enployer  banks  exerpt  from  disclosure  under 
exenption  (c). 

F£LD:  Reports  of  credit  or  loans  to  banks  officers  are  exempt  only 
to  the  extent  that  they  reveal  the  identity  of  the  particular 
officeKs). 

RATICNALE:        The  exenption  applicable  to  this  issue  is  the  second  clause 
of  G.  L.  c  4  S.7  (26)  (c).   It  requires  a  balancing  of  the 

individual  officer's  privacy  interest  and  the  public's 
interest  in  disclosure.  The  true  public  concern  is  in 
vyhether  the  bank,  as  an  entily,  is  adequately  disclosing  its 

dealings  with  its  officers.  The  infonration  which  G.  L.  c. 
170  s.19  requires  the  bank  to  disclose  about  the  amount  a 

particular  officer  has  borrowed  addresses  the  public's 
concerns.  An  individual  officer's  identification  with  such  a 
report  is  of  a  highly  personal  nature.  Once  the  details 
which  identify  a  particular  officer  have  been  deleted,  the 
remainder  of  the  report  becomes  an  independent  public  record 
subject  to  nandatory  disclosure.  G.  L.  c.  6,  s.lO  (a); 

toinstein  v.  Police  Comn'sssioner  of  Boston,  378  Mass.  281 , 
289-290  (none  of  the  exenptions  serve  as  a  blanket  exenption 
from  disclosure). 

SPR  85/151 

ISSLE:  Is  the  report  of  a  hearing  containing  a  hearing  examiner's 
final  detenni nation  on  an  enployment  matter  exanpt  from 
disclosure  under  exenptions  G.  L.  c.  4  s.7  (26)  (d)  and  (e). 

J€LD:  The  report  is  not  a  memorandun  used  for  inter  or  intra  agency 
purposes.  The  report  does  not  concern  the  development  of  any 
policy  position  where  it  is  work  related,  and  is  maintained 

as  a  part  of  the  govemnent  unit's  files. 

RATIONALE:        A  final  policy  position  may  be  adopted  at  any  given 
adirini strati ve  level.  The  requested  record  is  a  particular 

personnel  director's  final  position  on  a  particular  matter. 
As  a  final  policy  position,  it  is  not  exenpt  as  pertaining  to 
the  development  of  a  policy  position  being  developed  by  the 
agency  under  exenption  (d).  G.  L.  c.  4  s.7  (26). 

The  report  is  not  exenpt  under  G.  L.  c.  4  s.7  (26)  (e)  as 
being  personal  to  an  arployee  and  not  maintained  as  part  of 
the  files  of  the  govemnental  unit.   The  record  is  clearly 
vork  related  and  it  is  maintained  as  part  of  the  files  of  the 
govemnental  unit. 
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SPR  85/211 

ISSUE: 

FEU): 

RATIONALE: 

SPR  85/69 

ISSUE: 

FELD: 

RATIGNALI: 

The  publication  at  a  tcMn  meeting  of  an  expert's  dollar 
valuation  of  a  tract  of  land  under  consideration  for  public 

purchase  does  not  remove  the  remaining  unpublished  portion  of 
the  appraisal  from  exenption  (i). 

The  renaining  undisclosed  portion  of  an  appraisal  is  exenpt. 

The  purpose  of  exenption  (i)  is  to  provide  govemnental 

agencies  engaged  in  the  acquisition  of  real  property  through 
purchase  or  eminent  dcmain  prxeedings  with  the  same  degree 
of  confidentiality  afforded  to  private  parties.   It  exempts 
from  disclosure:  appraisals  of  real  property  acquired  or  to 
be  acquired  until  (1)  final  agreement  is  entered  into;  or  (2) 
any  litigation  relative  to  such  appraisal  has  been 
temrinated;  or  (3)  the  time  within  which  to  caimence  such 

litigation  has  expired.  This  exaiption  pemrits  the 
witholding  of  real  property  appraisals  only  until  the  latest 
of  the  three  specified  events  occurs.  None  of  the  above 
three  conditions  occurred  in  this  case. 

Arguably,  an  exenption  should  not  be  asserted  if  the 
requested  infonnation  has  already  been  published.  However, 
if  the  data  contained  in  the  appraisals  that  formed  the  basis 
of  the  valuations  has  never  been  publicly  disclosed, 

exenption  (i)  will  apply  to  the  remaining  non-published  data. 

A  town  retirement  board's  referal  of  all  requests  to  the 
state  regulatory  agency  which  possesses  the  orginal  copies  of 
the  requested  dociments  was  discussed. 

A  copy  of  a  public  record  is  an  independent  record. 
Accordingly,  the  board,  having  custody  of  a  copy  of  a  record, 
mist  make  it  available  to  a  requester  pursuant  to  G.  L.  c. 
66,  S.10. 

A  person  seeking  a  public  record  cannot  be  required  to 
request  the  docunent  from  another  agency  having  the  original 

copy.  Legal  Aid  Secretary  of  Alameda  County  v.  Shultz,  349 
F.  Supp.  2/1  (N.C.  Cal.  ib/Z).  A  public  employee  having 
control  or  possession  of  a  copy  of  a  public  record  is  deemed 
to  be  the  custodian  of  a  public  record  for  purposes  of  the 
Public  Records  Law,  to  the  same  extent  as  the  custodian  of 

the  original  records.   950  C.M.R.  32.03. 

II 





SPR  85/85 

ISSUE:  Requester  was  denied  access  to  a  list  of  inarbers  of  a 

private,  unincorporated,  non-profit  association  whose 
function  is  to  raise  private  funds  for  the  benefit  of  a 
public  library. 

JCLD:  TTie  privacy  interests  of  neiters  of  a  private  association 
outweigh  the  public  interest  in  disclosure. 

RATIONALE:        The  second  clause  of  exenption  (c)  requires  a  balance  beti/^een 

the  public's  right  to  know  and  the  individuals  right  to 
privacy.  The  public's  right  to  know  should  prevail  unless 
disclosure  would  publicize  "intimate  details"  of  a  "highly 
personal  nature."  Attorney  General  v.  Collecor  of  Lynn,  377 
f^s.  151,  157  (1975T!  Where  the  role  of  an  organization  is 
social  and  charitable  and  the  organization  perfonns  no 

govemnent  function,  there  is  very  little  public  interest  in 
knowing  the  identities  of  its  menters.  On  the  other  hand, 

the  organization's  marbers  expect  anorTymily.  The  privacy 
expectations  of  its  nnnters  is  a  relevant  factor  under  ̂  
exenption  (c)  balancing  test.  Torres  v.  Attorney  General , 

391  Mass.  1,  9-10  (1984).  One's  social  contacts  are 
•    recognized  as  protected  private  facts.  NAACP  v.  Alabama,  357 

U.S.  449  (1958).  An  unwarranted  invasion  of  personal  privacy 
occurs  when  disclosure  of  a  list  of  marbers  reveals  with  whom 
a  dtizen  has  chosen  to  associate.  See  SPR  83/119. 

Therefore,  the  privacy  interest  of  the  maibers  of  a  private 

association  outweighs  the  public's  interest  in  disclosure. 
Exenption  (c)  applies. 

SPR  85/118 

ISSUE:  Requester  denanded  copies  of  the  nonexistent  minutes  of  a 
subconirittee  regarding  the  planning  of  a  town  police  station. 

fflJ):  There  is  no  obligation  to  create  a  record  in  order  to  comply 
with  a  request  for  information. 

RATIONALE:        A  siixomrittee  that  does  not  meet  as  a  quorun  or  take  ariy 
action  as  a  govemnent  body  does  not  have  to  record  minutes 
of  the  meeting  for  public  access.   (Middlesex  District 

Attorn^  O.M.L.  85-8).  A  record  must  be  either  made  or 
received  by  a  goverTrontal  agency  to  be  sitject  to 
disclosure.   G.  L.  c.4,  s.7(26).   See  Westinghouse 

Broadcasting  Co.  v.  Sergeant-at-Anrs  of  General  Court,  375 
Mass.  179,  183-184  (1979).   There  is  no  obligation  to  create 
a  new  record  in  order  to  ccnply  with  a  request  for 

information.   1976/77  Op.  Atty.  Gen.  No.  32  (May  18,  1977). 
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SPR  85/107 

ISSUE:  The  nares  and  addresses  of  Section  8  landlords  and  the 

amounts  of  patyments  they  received  from  a  city  housing 

authon'ly  under  the  Section  8  program  were  evaluated  under 
exenption  (c). 

\€LDi  The  addresses  of  the  landlords  fall  under  exenption  (c). 
Their  names  and  amounts  of  paiyments  do  not  fall  under 
exaiption  (c)  and  are  thus  public  records. 

RATICNALf :        The  second  clause  of  exenption  (c)  pemrits  withholding 
disclosure  of  records  related  to  a  specific  individual  y^iere 

the  harm  to  the  individual's  privacy  interest  caused  by 
disclosure  of  a  record  outweighs  the  public  interest  in  the 
record.  Attorney  General  v.  Assistant  Ccmnisssi oner  of  the 

Real  Property  Department  of  Boston,  380  Mass.  623,  625 
(1980).  The  public  interest  prevails  unless  disclosure  would 

pil)licize  "intinate  details"  of  a  "highly  personal  nature." 
Disclosure  of  the  fact  that  an  individual  is  a  Chapter  707 

Program  {G.  L.  c.  121B,ss  42-44)  landlord  and  the  amount  of 
subsi(^y  this  landlord  receives  does  not  reveal  intimate 
details  of  a  highly  personal  nature.  Attorney  General  v. 
Revere  Housing  Authority,  Suffolk  Superior  Court,  C.A.  No 
33500  (Judgement  and  Reccmnendation  of  Special  Master) ; 
Attorney  General  v.  Bennett,  Suffolk  Supenor  Court  C.A.  No. 
35226.   (Recaimendation  of  the  Special  Master).  This 

principle  is  equally  applicable  to  Section  8  landlords 

despite  the  possibility  that  release  of  these  landlord's 
addresses  may  indirectly  identify  the  Section  8  tenants 
reside  in  the  same  building  as  their  landlords.  Disclosure 
of  the  fact  that  an  individual  tentant  receives  a  housing 
subsicty  reveals  an  intimate  detail  of  a  highly  personal 
nature.  Real  Property  Departanent,  380  Mass  at  G26,  n.2. 
Attorrey  General  v.  Torres,  391  Mass.  1,9  (1984).  The  risk 

of  using  the  landlord's  names  to  indirectly  identity  the 
tentants  is  insufficient,  however,  to  warrant  witholding  the 

landlords'  nanes  under  exenption  (c).  Revere,  supra  at  5-6. 
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SPR  85/83 

ISSUE:  Requester  vas  denied  access  to  the  written  and  oral  test 
scores  of  applicants  for  the  position  of  police  chief. 

JCLD:  Oral  interviews  not  reduced  to  dcxamentary  form  are  not 

public  records  as  defined  by  G.  L.  c.  4,  s.7(26).  Written 
test  scores  of  applicants  for  the  position  of  police  chief 
fall  within  exemption  (c). 

RATIONALE:         A  record  must  be  made  or  received  by  a  govemnent  entity  to 
be  sii)ject  to  disclosure.  G.  L.  c.4,s.7(26);  Westinghouse 

Broadcasting  Co.  v.  Serqeant-at-Arms  of  the  General  ,  375 
Mass.  179,  183-184  (1979).  There  is  no  obligation  to  create 
a  new  record  to  carply  with  a  request  for  infonration. 
1976/77  Op.  Atty.  Gen.  No.  32  {May  18,  1977).  Iherefore, 
oral  interviews  that  are  not  later  reduced  to  docunentary 
form  are  not  public  records.  The  wntten  scores  were 
examined  under  exaiption  (c),  the  privacy  exemption.  Its 
first  clause  protects  personnel  and  medical  files  or 

information  from  disclosure.  Balancing  the  public's  interest 
in  disclosure  is  not  required.   Personnel  information  is 
contained  in  personnel  or  similar  files  that  are  personal  in 
nature  and  relate  to  a  particular  individual.  Globe 

Necpaper  Co.  v.  Boston  Retirement  Board,  388  Mass.  427  ,  438 
(1983).  Such  infonnation  is  absolutely  exempt  fron 
disclosure.   Id,  Subjective  or  evaluative  eniployment  data  is 

"personnel  information."  Connolly  v.  Bromery,  15  Mass.  App. 
Ct.  661,  664  (1983).  Information  such  as  grades  evaluating 
academic  or  intellectual  performance  in  personnel  files  are 
exenpt  under  exoiption  (c).  See  SPR  83/135.  Public 
enployees  have  not  relinquished  all  of  their  legitimate 
privacy  interests  despite  their  diminished  expectation  of 
privacy.  Examination  scores  of  public  employees  constitute 

"personnel  infonnation"  under  exemption  (c)  and  are  not 
public  records  as  defined  by  G,  L.  c.4  s.7{26). 
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SPR  86/105 

ISSUE:  A  monthly  attendance  report  sitairitted  to  a  torn  board  of 
selectmen  by  the  chief  of  police  was  evaluated  under 
exenption  (c). 

f£LD:  Exenption  (c)  does  not  apply  to  a  police  department's 
attendance  report. 

RATIONALE:         Exenption  (c)  absolutely  exenpts  frcm  mandatory  disclosure 

information  usually  found  in  an  aiployee's  personnel  file 
that  relates  to  a  specifically  named  individual  and  is  of  a 
personal  nature.  Globe  Newspaper  Co. ,  v.  Boston  Retirement 

Board,  388  Mass.  427,  432-434,438  (1983).   Attendance  reports 
are  the  essence  of  a  personnel  file.  Connolly  v.  Bromery,  15 

Mass.  App.  Ct.  661,  664  (1983).   "Infonnation  of  a  personal 
nature"  is  information  which  nonnally  would  not  be  shared 
with  strangers  or  which  if  disclosed  could  hann  the  subject. 
Morrison  v.  School  Disfrict  iW8,  Washington  County.  631  P.  2d 
/8b  (Ore.  App  1981 ).  This  report  reveals  the  amount  of 
regular  and  overtime  hours  worked  in  a  given  month,  and  the 
milter  of  sick  days,  personal  days,  and  vacation  days  taken 
by  an  individual  officer  during  the  same  time  period. 
Inportantly,  it  does  not  include  the  nature  of  an  illness  or 
the  reason  for  a  personal  day.  The  names  and  salaries  of 

public  enployees  are  not  the  kind  of  pnvate  facts  the 
Legislature  intended  to  be  exenpt  from  mandatory  disclosure. 

Hastings  ̂   jys  Publishing  Co. ,  v.  City  Treasurer  of  Lynn, 
374  Mass.  812,  818  (1978).   The  infonration  in  the  report  is 

analagous  to  salary  information.   It  is  relatively  innocous 
and  its  disclosure  would  not  reveal  infonration  of  a 

"personal  nature." 
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SPR  85/65 

ISSUE: 
The  public  records  status  of  a  tarn  board  of  selectmen's 
drafts  of  a  final  budget  warrant  for  an  annual  town  meeting 
was  discussed. 

JCLD:  Die  drafts  are  public  records  not  falling  within  one  of  the 
exaiptions  of  G.  L.  c.  4  s.7  (26). 

RATIONALE:         "fhe  town  meeting  is  a  public  process  requiring  citizen 
participation.   The  town  must  issue  a  warrant  giving  public 

notice  of  the  meeting.  G.  L.  c.  39,  s.lO.  The  warrant  must 
state  the  time  and  place  of  the  meeting  and  the  subjects  to 
be  discussed.  The  warrant  is  issued  in  advance,  so  that  the 

meeting  has  a  greater  chance  of  being  a  success.  Fitzgerald 
V.  Selectman  of  Braintree,  296  Mass.  362,  367  (1937).  The 

town  budget  is  an  issue  that  must  be  addressed  in  the 
warrant.  G.  L.  c.  39,  s.l6.  The  budget  begins  as  a  draft 
warrant  prepared  in  an  open  session  by  the  town  board  of 
selectmen.  The  draft  warrant  is  debated  and  altered  by 
interaction  between  the  board,  a  town  finance  camrittee,  and 

the  town's  citizens.  This  process  continues  even  after  the 
selectman  adopt  a  budget  to  be  included  in  the  final 
warrant.  The  warrant  is  made  by  the  town  and  is  thus  a 
public  record.  G.  L.  c,  4,  s.7(26).  Since  the  selectman 
must  place  on  the  warrant  certain  articles  brought  by  town 
voters,  their  function  can  beccme  ministenal.  G.  L.  c.  39, 

s.lO.  Kirg^v.  Allen,  5  Mass.  App.  Ct.  868,  870  (1970). 
Also,  the  drafts  nust  be  prepared  in  public.  G.  L.  c.  39, 

S.29B.   Consequently,  there  is  no  danger  that  their 
disclosure  would  result  in  an  unwarranted  invasion  of  privacy 

or  inhibit  candid  discussion.  G.  L.  c.  4,  s.7(26)(c)-(d). 
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Determinations 

•R  85/248 

iSUE: 
Requester  sought  release  of  a  city  employee's  statement  to 
the  city  solicitor  regarding  an  alleged  threat  made  to  the 
employee  while  carrying  out  his  duties. 

Exemption  (b),  (d),  and  (f)  do  not  apply.  The  statement  is  a 

public  record. 

Exemption  (b)  is  designed  to  relieve  agencies  from  the  burden 
of  assembling  and  maintaining  for  public  inspection  matters 
in  which  the  public  could  not  reasonably  be  expected  to  have 

an  interest.     Department  of  the  Air  Force  v.  Rose ,  452  U.S. 

352,  369-370  (  1  9/6  )   (Interpretation  of  the  cognate  provision 
of  the  Federal  Freedom  of  Information  Act).  The 
Massachusetts  statute  is  even  more  restrictive.     To  invoke 

exemption  (b)  in  Massachusetts  there  must  be  an  additional 
showing  that  the  performance  of  a  necessary  governmental 
function  requires  such  withholding.     G.L.  c.4,  s.7  (26)  (b). 
Since  the  requested  record  neither  relates  solely  to  internal 

personnel  rules  or  practices  nor  interferes  with  the  proper 
performance  of  a  governmental  function  exemption  (b)  cannot 

apply. 

Exemption  (d)  protects  inter-agency  and  intra-agency 
memoranda  or  letters  discussing  legal  and/or  policy  issues 
during  the  deliberative  process.     Vaughn  v.  Rosen,  523  F.2d 
1136,  1144  (D.C.  Cir.  1975).     The  information  requested  is 

not  an  inter-agency  or  intra-agency  memorandum  or  letter. 
Further,  it  is  a  factual   statement  and  it  does  not  contain 
legal  or  policy  analyses  or  recommend  any  course  of  action. 

Therefore,  exemption  (d)  does  not  apply. 

Finally,  exemption  (f),  the  exemption  for  investigatory 
materials,  protects  against  premature  disclosure  of 
confidential   investigative  techniques,  procedures,  or  sources 
of  information.     Bougas  v.  Chief  of  Police  of  Lexington,  371 

Mass.  59,  62  (1976).     The  rationale  for  the  exemption  does 
not  apply  to  complaints  filed  by  public  officials  regarding 
threats  made  to  them  while  performing  their  job.     Part  of  the 
officials  duty  is  to  report  incidents  of  unlawful  conduct 
which  occur  in  this  manner.     Therefore,  this  complaint  is  a 

public  record  and  must  be  disclosed. 
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PR  85/296 

ISSUE: 
i 

ELD: 

ATIONALE: 

Requester  sought  access  to  a  medical  report  of  the  Department 
of  Health  and  Hospitals  pertaining  to  the  death  of  a  friend. 

The  information  is  exempt  under  exemption  (a). 

Exemption  (a)  permits  the  non-disclosure  of  records  or 
materials  that  are  specifically  or  by  necessary  implication 

exempted  from  disclosure  by  statute.     The  Department  of 
Health  and  Hospitals  relied  upon  G.L.  c.lll,  s.  70  as  the 

basis  for  non-disclosure  of  the  requested  data.     It  states  in 

part: Hospitals  and  clinics  subject  to 
licenses  by  the  department  of  public 
health  ...  shall  keep  records  of  the 
treatment  of  the  cases  under  their 

care  ...     .     Section  ten  of  chapter 

sixty -six  shall  not  apply  to  such 
records provided  such  records 

be  inspected  by  the  patient  to 
whom  they  relate,  or  by  nis  attorney 

may 

upon  delivery  of  a  written  authorizat i o n 
from  said  patient  ...  (emphasis  added). 

Since  the  requester  is  not  the  patient's  attorney  or  the 
patient  himself,  the  records  are  exempt  from  disclosure  by 
G.L.  c.lll,  s.  70  through  exemption  (a). 

PR  85/287 

SSUE: An  advisory  opinion  was  sought  to  determine  the  public 
records  status  of  executive  session  minutes  of  the  board  of 
heal th . 

ELD:  Disclosure  of  the  minutes  would  defeat  the  purpose  for  which 
the  executive  session  was  held,  therefore,  they  are  exempt. 

RATIONALE:  Exemption  (a)  exempts  from  disclosure  records  which  are 
specifically  or  by  necessary  implication  protected  from 
disclosure  by  statute.     G.L.  c.39,  s.23B,  The  Open  Meeting 

Law,  provides  in  part: 
The  records  of  any  executive 
session  may  remain  secret  as 

long  as  publication  may  defeat 
the  lawful  purpose  of  the 
executive  session,  but  no  longer. 

The    executive  session  in  question  was  called  to  discuss 
complaints  and  charges  brought  against  an  individual.     One  of 
the  purposes  of  the  Open  Meeting  Law  is  to  protect  the 
privacy  of  the  person  who  is  the  subject  of  such  executive 
sessions.     Mandatory  disclosure  of  such  information  would  be 

an  invasion  of  that  person's  privacy  and  would  defeat  the 
purpose  of  the  statute.     Therefore,  the  minutes  are  exempt. 
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Requester  sought  records  concerning  the  alleged  sexual 
assault  of  her  child. 

Exemption  (a)  and  (f)  protect  information  provided  to  the 
authorities  regarding  an  alleged  sexual  assault. 

Exemption  (a)  exempts  records  which  are  specifically  or  by 
necessary  implication  protected  from  disclosure  by  statute. 
G.L.  c.43,  S.97D  is  such  a  statute.     It  provides  in  part: 

all  reports  of  rape  and  sexual 
assault  or  attempts  to  commit 

such  offenses  and  all  conver- 
sations between  police  officers 

and  victims  of  said  offenses 

shall  not  be  public  records ...( emphasi s  added). 
Therefore,  reports  of  an  alleged  sexual  assault  provided  to 
the  authorities  by  the  alleged  victim  or  by  the  witnessess  to 

an  assault  are  exempt  from  public  disclosure  by  G.L.  c.41, 
S.97D  through  exemption  (a). 

Exemption  (f)  is  designed  to  prevent  the  premature  disclosure 

of  the  Commonwealth's  case  prior  to  trial.     Disclosure  of  a 
statement  provided  by  an  alleged  assailant  during  an  on-going 
investigation  prior  to  trial  is  the  type  of  information  which 
falls  within  the  parameters  of  exemption  (f). 

Requester  sought  disclosure  of  complaints  filed  with  the 
Board  of  Registration  in  Medicine  against  a  physician. 

G.L.  C.112,  S.5  exempts  from  disclosure  complaints  currently 
under  investigation.  Therefore,  currently  pending  complaints 
are  exempt  under  exemption  (a).     All  resolved  complaints, 
however,  are  public  records. 

An  agency  is  justified  in  withholding  disclosure  of  specific 
records  under  exemption  (a)  if  the  language  of  the  statute 

relied  upon  was  meant  to  restrict  the  public's  right  to 
access  under  the  public  records  law.     Attorney  General  v. 

Collector  of  Lynn,  377  Mass.  151,  154  (1974).     G.  L.  c.  112, 

s.5  specifically  instructs  the  Board  of  Registration  to: 

"keep  confidential  any  complaint 
...  in  connection  with  an  invest- 

igation ...  except...  after  the 

board  has  disposed  of  the  matter 

...  by  taking  final  action. 
Therefore,  the  statute  permits  the  board  to  withhold  all 
unresolved  complaints  from  disclosure.     All  other  complaints 
must  be  disclosed. 
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SPR  85/64 

ISSUE: 

HELD: 

RATIONALE 

An  advisory  opinion  was  requested  to  determine  the  public 
record  status  of  a  G.L.  c.258,  s.4  demand  letter,  a  third 

party  complaint  brought  against  the  town,  and  a  memorandum 
provided  to  the  selectmen  which  discusses  litigation 
strategy.     Copies  of  the  third  party  complaint  and  the 
memorandum  were  provided  for  an  i_n  camera  review. 

The  records  are  public. 

G.L.  C.4,  s.7(26)  defines  public  records  as  documents  "made 
or  received"  by  an  officer  or  employee  of  any  governmental 
agency.     The  demand  letter,  third  party  complaint  and 
memorandum  fall  within  the  broad  definition  of  public 
records.     The  only  exemptions  from  disclosure  available  for 
public  records  are  those  listed  in  G.L.  c.4,  s.7  (26) 

(a)-(l).     Bougas  v.  Police  Chief  of  Lexington,  371  Mass  59 
(1976).     The  demand  letter  does  not  fall  within  any  of  the 

exemptions  listed  in  G.L.  c.4,  s.7(26)   (a)-(l).     The  only 
possible  exemption  applicable  to  the  third  party  complaint  is 
exemption  (c).     If  the  records  contain  information  which  if 

disclosed  creates  an  unwarranted  invasion  of  a  person's 
privacy  the  records,  or  portions  thereof,  may  be  exempt. 

Hastings  &  §PD^_f "  j^j  j  ̂j^^  "9      '  ̂ *  City  Treasurer  of  Lynn,  374 
Mass.  812,  818-819(1979).     Memorandum  discussing  litigation 
strategy  may  be  exempt  from  disclosure  under  exemption  (d). 
SPR  84/25.  ^ 

SPR  86/03 

ISSUE: 

HELD: 

RATIONALE: 

Requester  sought  a  copy  of  an  investigative  report, 
interviews  with    witnesses,  and  any  physical  evidence  in  the 
possession  of  the  police  department  concerning  the  alleged 
sexual  assault  of  her  client. 

The  records  are  exempt  from  disclosure  by  exemption  (a). 

An  agency  may  withold  records  from  disclsoure  under  exemption 
(a)  when  the  language  of  the  statute  relied  upon  was  meant  to 

restrict  the  public's  access  to  records  under  the  Public 
Records  Law.     Attorney  General  v.  Collection  of  Lynn,  375 
Mass.  151,  154  (1979);  Ottaway  Newspaper  Co.  v.  Appeals 

Court,  372  Mass.   539,  545-546  (  1  977  ) .     G.L.  c.41,  s.97D, 

states  in  part:   "reports  of  rape  and  sexual  assault,  or 
attempts  to  commit  such  offenses  and  all  conversations 
between  police  officers  and  victims  shall   not  be  public 
records  and  shall  be  maintained  in  such  a  way  that  assures 

their  confidentiality."     Therefore,  the  requested  records  are 
specifically  exempted  by  statute  from  mandatory  disclosure. 
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SPR  85/61 

ISSUE: 

HELD: 

RATIONALE: 

An  advisory  opinion  was  requested  to  determine  the  public 
records  status  of  video  tapes  neither  made  nor  received  by  a 

governmental  agency  or  employee.     The  issue  raised  was 
whether  a  town  can  have  constructive  receipt  of  records. 

The  statute  does  not  permit  constructive  receipt. 

6.L.  c.4,  s.7(26)  states  that  a  public  record  is  one  made  or 
received  by  any  officer  or  employee  of  a  governmental  agency 
subject  to  Public  Records  Law.     Although  the  intent  of  the 
statute  is  to  provide  broad  public  access,  the  term 

"received"  has  been  narrowly  construed  by  the  courts.  A 
record  must  be  received  in  fact.     West inghouseBroadca sting 

Co.  V.  Serqeant-at-Arms  of  the  Gen¥ra1  Court,  375  Mass.  179, 
Tff2-1  84  (  1  978).     Therefore ,  the  fact  that  a  governmental 
agency  is  entitled  to  receive  records,  but  does  not  exercise 
that  right,  does  not  subject  the  record  to  disclosure. 

Since  it  has  been  determined  that  the  video  tape  is  not  a 

public  record,  the  Supervisor  of  Public  Records  does  not  have 
the  authority  to  order  its  disclosure  under  G.L.  c.66,  s.lO. 

SPR  86/01 

ISSUE: 

HELD: 

RATIONALE: 

Requester  sought  a  copy  of  a  report  prepared  by  the  police 
department  in  connection  with  an  incident  at  the  school 

department. 

The  report  is  a  public  record. 

Investigatory  materials  may  be  exempt  from  disclosure  under 
exemption  (f).     The  purpose  of  exemption  (f)  is  to  prevent 
the  disclosure  of  confidential   investigative  techniques, 
procedures,  or  sources  of  information,  to  encourage 
individual  citizens  to  come  forward  and  speek  freely  with  the 
police,  and  to  allow  the  investigating  officers  to  be  candid 
in  recording  their  observations.     Bouga s  v.  Chief  of  Police 

of  Lexington,  371  Mass.  59,  61  -62  (  1  9/6  ) .     However,  the 
present  case  does  not  involve  an  on-going  investigation  and 
no  future  investigations  are  planned.     Furthermore,  no 
charges  have  or  will  be  filed  against  the  individual  involved 
in  the  incident.     Finally,  since  the  witness  whose  name, 
address,  and  comment  appear  in  the  report  is  a  state  employee 
who  has  an  obligation  to  report  such  incidents,  the  danger  of 
disclosure  inhibiting  other  state  employees  from  coming 
forward  in  the  future  to  assist  in  investigations  is  not 
present.     Therefore,  the  report  is  a  public  record. 
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Requester  sought  disclosure  of  appraisals  on  a  piece  of  land 
that  was  the  subject  of  eminent  domain  proceedings. 

When  the  parcel  ceased  being  the  subject  of  eminent  domain 
proceedings  the  appraisals  became  public  records. 

The  appraisals  requested  were  compiled  as  part  of  an  eminent 
domain  proceeding.     Therefore,  exemption  (i)  merits 
consideration.      The  purpose  of  this  exemption  is  to  provide 
governmental  agencies  engaged  in  acquiring  real  property,  by 
purchase  or  eminent  domain  proceedings,  with  the  same  degree 
of  confidentiality  afforded  to  private  parties.     It  permits 
withholding  of  real  property  appraisals  until  either  an 
agreement  is  entered  into,  any  litigation  relative  to  such 
appraisal  has  ended  or  the  time  within  which  to  commence 
litigation  has  expired.     Since  the  parcel  was  no  longer  the 
subject  of  an  eminent  domain  proceeding  the  requested 
appraisals  are  public  records. 

The  incorporation  of  a  public  record  into  a  record  that  is 
exempt  does  not  automatically  give  that  information  exempt 

status.  Globe  Newspaper  Co.  v.  Commissioner  of  Education, 
NO.  261  28  at  2  (Sufipolk  Superior  Court,  1  978  ).  Therefore , 
even  if  the  requested  data  forms  the  basis  for  future 
appraisals,  which  themselves  would  be  exempt  from  disclosure 
that  same  data  remains  a  public  record. 

Whether  an  opinion  poll  conducted  exclusively  by  a 

constitutional  officer's  political  campaign  organization  is 
public  record  within  the  definition  of  G.L.  c.4,  s.7{26). 

No. 

The  mandatory  disclosure  provisions  of  G.L.  c.66,  s. 10(a) 

only  apply  to  "any  person  having  custody  of  any  public 
record."    The  term  custody  has  been  narrowly  construed.  A 
record  must  be  in  the  actual  custody  of  a  governmental 
official  who  is  subject  to  the  Public  Records  Law. 

Westinqhouse  Broadcasting  Co.  v .  Sergean t-a t- Arms  of  the 
General   Court,  375  Mass.   179,  182-184  (1978).     The  raw  data 

of  the  reqested  poll  was  compiled  by  a  candidate's  political 
committee  rather  than  a  governmental  entity  and  it  was  never 
in  the  custody  of  an  official  who  is  subject  to  the  Public 
Records  Law.     Consequently,  the  mandatory  disclosure 
provisions  of  G.L.  c.66,  s.lO  do  not  apply. 





SPR  86/15 

ISSUE: 
Whether  records  of  a  public  employee's  merit  pay  increases 
are  exempt  from  disclosure  under  exemption  (c)? 

HELD:  No 

RATIONALE:  In  order  to  be  exempt  as  "personnel   files  or  information," 
the  record  must  be  one  which  is  usually  found  in  an 

employee's  personnel  file,  it  must  relate  to  a  specifically 
named  individual  and  it  must  be  of  a  personal  nature.  Public 
employees  as  a  class  have  a  diminished  expectation  of  privacy 
in  matters  relating  to  their  public  employment.  Names, 
salaries  and  addresses  of  public  employees  are  not  the  type 
of  personal  facts  the  Legislature  intented  to  protect  .under 
exemption  (c).     G.L.  c.7,  s.30  provides  further  evidence  of 
this  legislative  intent  as  it  specifically  states: 

"...  a  record,  open  to  public  inspection, 
showing  the  name,  resi dence , desi gnat i on , 

rate  of  compensation  and  date  of  appoint- 
ment or  qualification  of  every  such  official 

and  employee,  and  any  increase  in  rate  of 
salary  or  compensation  paid  him  during  the 

preceding  fiscal  year." 

The  records  sought  in  this  particular  request  are  only 
monetary  in  nature.     Merit  pay  increases  are  merely  the 
result  of  the  evaluative  process  and  do  not  by  themselves 
constitute  the  type  of  evaluative  information  which  is  exempt 
from  disclosure. 

SPR  85/192 

ISSUE: 

HELD: 

RATIONALE: 

Must  a  public  records  custodian  disclose  computer  data  in  any 
form  desired  by  requester? 

Yes,  if  the 

programs . 

desired  format  can  be  generated  by  existing 

As  long  as  the  governmental  agency  has  the  computer  software 
capability  to  generate  a  record  in  the  particular  format 
requested,  it  must  do  so,  regardless  of  whether  such  data 
would  ever  be  created  in  that  form  for  its  own  purposes.  The 
actual  cost  incurred  for  reproduction  of  computerized  data 
(i.e.  cost  of  computer  tape  and  computer  time  used  in 
reproduction)  maybe  charged  as  a  reproduction  fee. 
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SPR  86/49 

ISSUE:  Is  an  administrative  journal  of  a  State  Police  Crime 
Prevention  and  Control  Unit  (CPAC)  located  in  a  District 

Attorney's  Office  a  public  record? 

HELD:  Yes 

RATIONALE:  G.L.  c.41,  S.98F  requires  police  departments  to  maintain  a 
daily  log  and  make  all  entries  available  to  the  public  unless 
otherwise  provided  by  law.     CPAC  investigates  matters  which 
are  referred  to  it  by  state  and  local  police.  Therefore, 

CPAC  is  no  more  a  separate  "police  department"  within  the 
meaning  of  G.L.  c.41,  s.98F  than  any  other  detective  division 

of  state  and  local  police  departments.     CPAC  has  no  lock-up 
facility  and  all  persons  arrested  are  taken  to  state  and 
local  police  barracks.     Consequently,  the  information 
required  to  be  kept  by  G.L.  c.41,  s.98F     (i.e.  names, 
addresses  and  charges  brought)  will   be  noted  in    logs  of  a 
state  and  local  police  barracks.     Accordingly,  an 
administrative  journal  maintained  by  CPAC  is  not  subject  to 
mandatory  disclosure  under  the  police  log  statute. 

Nevertheless,  an  administrative  journal  maintained  by  CPAC 
falls  within  the  broad  definition  of  public  records.  G.L. 
c.4,  S.7  (26).     The  only  exemption  that  merits  consideration 
is  exemption  (f).     This  applies  to  any  information  contained 
in  a  CPAC  administrative  journal  which  if  disclosed  could 
prejudice  the  possibility  of  effective  law  enforcement. 

However,  non-exempt,  segregable  portions  of  records  are 
subject  to  mandatory  disclosure.     G.L.  c.66,  s. 10(a). 

Therefore,  the  public  records  status    of  the  individual 
entries  noted  in  the  CPAC  administrative  journal  must  be 
determined  on  a  case  by  case  basis  before  any  denial  of 
disclosure  takes  place. 

SPR  86/10 

ISSUE:  The  public  records  status  of  a  record  which  is  no  longer  in 
the  possession  of  the  custodian  to  whom  the  request  was  made. 

HELD:  There  is  no  obligation  to  recreate  a  record. 

RATIONALE:  A  record  custodian  has  a  mandatory  duty  to  provide  access  to 
any  requested  public  records  that  exist  which  is  within  his 
custody.     A  custodian  is  not  obliged,  however,  to  create  a 
new  record  in  order  to  respond  to  a  request  for  information 
which  he  or  she  no  longer  possesses. 
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SPR  86/14 

ISSUE: 

HELD: 

RATIONALE: 

Whether  the  names  of  individuals  who 

for  a  public  position  are  considered 
not,  whether  mention  of  the  names  at 
them  public  record. 

are  general  applicants 

public  records  and  if 
a  public  meeting  makes 

The  names  of  general  applicants  are  not  public  record  but 
their  mention  at  a  public  meeting  would  make  them  public 
record. 

Disclosure  of  the  names  of  such  applicants  implicates  their 
privacy  interests.     Therefore,  exemption  (c)  merits 
consideration.     The  first  clause  of  exemtpion  (c)  absolutely 
exempts  personnel  records  which  relate  to  a  particular 
individual   if  such  records  are  of  a  personal   nature.  The 
records  in  question  obviously  relate  to  particular 
individuals  and  the  employment  screening  process  is  an 

integral  part  of  the  personnel  process.     "Personal  nature"  Is 
commonly  interpreted  as  information  which  would  not  be  shared 
with  strangers  or  which  could  harm  the  subject  if  disclosed. 
A  career  change  is  a  personal  matter  and  disclosure  could 

harm  the  individual's  relationship  with  a  present  employer. 
Accordingly,  the  names  of  general  applicants  are  not  a  matter 
of  public  records. 

G.L.  C.39,  S.23B,  the  Open  Meeting  Law,  makes  records  of 
public  meetings  public  records  upon  their  creation. 
Consequently,  the  names  of  individuals  which  are  revealed  in 
this  fashion  are  public  records  by  virtue  of  the  Open  Meeting 
Law. 

SPR  86/37 

ISSUE: 

HELD: 

RATIONALE: 

Requester  sought 
fire  department. 

disclosure  of  abatement  orders  issued  by  the 

The  information  is  a  public  record. 

Exemption  (f),  the  i nves ti ga tary  exemption,  was  considered 
when  determining  the  public  records  status  of  the  abatement 
orders.     Exemption  (f)  recognizes  that  the  disclosure  of 
certain  investigatory  materials  could  prejudice  effective  law 
enforcement.     However,  the  ability  to  enforce  fire  code 
abatement  orders  is  enhanced,  not  hindered,  by  disclosure. 
Therefore,  abatement  orders  do  not  fall  within  the  confines 
of  exemption  (f). 
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Requester  sought  a  copy  of  the  order  requiring  the  police 

department  to  answer  the  phone  with  the  message  "you  are 

being  recorded." 

Exemption  (b)  does  not  apply.  The  requested  record  is  public 
and  subject  to  disclosure. 

Exemption  (b)  is  very  narrow  in  scope.     The  exemption  is 
designed  to  spare  the  government  the  trouble  of  disclosing 

"matters  in  which  the  public  could  not  reasonably  be  expected 
to  have  an  interest."    Department  of  the  Air  Force  v.  Rose . 
452  U.S.  352,  369  (1976)   (Interpreting  the  cognate  provision 
Federal  Freedom  of  Information  Act).     The  Massachusetts 

statute  is  even  more  restrictive.     Along  with  the  above 
guideline,  there  must  be  an  additional  showing  that  the 
proper  performance  of  necessary  governmental  functions 
requires  withholding  of  the  data. 

The  record  in  question  contains  information  which  is  of 

legitimate  public  interest.    The  public  has  a  right  to  know 
when  an  order  was  issued  and  whether  the  order  was  properly 
enacted.     The  required  recording  is  not  merely  a  housekeeping 
matter  in  which  the  public  could  not  reasonably  have  an 
interest.     On  the  contrary,  the  public  has  a  strong  interest 
in  protecting  its  expectation  of  privacy  when  contacting  the 
police.    The  record  is  public  and  subject  to  disclosure. 

Requester  sought  disclosure  of  the  W-2  and  1099  forms  of 
former  public  employees  receiving  accident  disability  pension 
benef i  ts . 

W-2  and  1099  forms  contain  both  exempt  and  non-exempt 
information.     Exemption  (c)  exempts  Social  Security  numbers 
and  the  amount  of  salary  withholdings. 

Social  Security  numbers  and  the  amount  of  state,  federal,  and 

retirement  withholdings  are  "intimate  details"  of  a  "highly 
personal  nature  ."    See  SPR  84/40.     Data  classified  as  such 
are  exempt  under  exemp ti on  (c).     Attorney  General  v. 

Collector  of  Lynn,  377  Mass.   151,  157  (1979).     The  remaining 
information  contained  in  the  W-2  and  1099  forms  are  public 
records  subject  to  mandatory  disclosure. 
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The  public  records  status  of  a  computer  tape  or  disc.  The 
fee  that  may  be  charged  for  a  copy  of  a  computer  tape  or  disc. 

Computer  tapes  and  discs  are  public  records  and  the  actual 
cost  of  duplication  may  be  charged. 

Physical  form  or  characteristics  of  a  record  is  irrelevant. 
A  computer  tape  or  disc  is  a  public  record  subject  to 
mandatory  disclosure  as  long  as  the  information  contained 
within  the    record  is  public.     G.L.  c.4,  s.7  (26).  There 

appears  to  be  no  difference  between  providing  information 
through  computer  software  or  the  lease  of  a  terminal   in  the 

government  agency's  computer  and  providing  it  through  more 
conventional  methods,     1970/71  Op.  Atty  Gen.  7  p. 46. 

Copies  of  public  records  shall  be  furnished  upon  payment  of 
reasonable  fees.     G.L.  c.66  s. 10(a).     For  public  records  not 
susceptible  to  ordinary  means  of  reproduction,  the  actual 
cost  incurred  may  be  assessed.     950  C.M.R.  32.06(l)(f).  If 

the  fee  is  expected  to  exceed  ten  ($10.00)  dollars,  the 
custodian  must  furnish  the  requester  with  a  written  good 
faith  estimate  of  total  cost  prior  to  complying  with  the 
request,     950  C.M.R.  32.06(2). 
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Appellate  Court  Decisions 

Sei  g1 e  v.  Barry 

422  So.   2d  63   (Fla.  App.  1982) 

FACTS:  Requester  sought  information  stored  in  a  school  board's 
computers.     The  school  board  was  willing  to  grant  access  in 
one  format.     The  requester,  however,  wanted  the  information 
in  another  format.     Requester  offered  to  design  and  pay  for 
the  creation  of  such  a  program  or  to  reimburse  the  school 
board  for  doing  so.     The  school   board  refused.     The  circuit 
court  ordered  the  school  board  to  run  the  new  program 

designed  at  the  requester's  expense.     The  school  board 
appealed. 

ISSUE:  Whether  there  is  right  under  the  Public  Records  Law  to  obtain 
information  in  a  particular  format. 

HELD:  No.     Access  to  computerized  records  shall  be  given  through 
the  use  of  programs  currently  in  use  by  the  public  official 
responsible  for  maintaining  public  records.     Access  by  the 
use  of  a  specially  designed  program  may  be  permitted  within 
the  discretion  of  the  custodian.     The  custodian,  however,  may 
be  required  to  create  a  new  program  where: 

1.  available  programs  do  not  access  all  of  the  public 
records  stored  in  the  computer; 
2.  available  programs  include  exempt  information 
necessitating  a  special  program  to  delete  the  exempt 
i  nf ormati  on ; 

3.  the  format  offered  does  not  fairly  and  meaningfully 
represent  the  records; 
4.  the  court  determines  other  extraordinary  ci rcumstsnces 
exist  warranting  this  special  remedy. 
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(617)  727-2832  to  reserve  a  free  subscription. 
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Return  to:        The  Review 

Office  of  the  Secretary  of  State 
Division  of  Public  Records 

One  Ashburton  Place,  Room  1701 
Boston,  MA  02108 







09  O  O O  Z  7 

Si  «^ o  >  — Z  l/>  O 

a:  z 

SO
D 

>  30  ̂  

i/» 

O  C 

S  - 

l/»  >  30 

m  Q 

m  Z 

-H  m 

— «  O 

O  «3 

O 

00  i.^ 

o 

?o  o 



The 

Review 

Trends  in 

Government 

Disclosure 



J 



The 

Review 

Trends  in  Government  Disclosure 

Volume  rv 

Office  of  the  Secretary  of  State,  iMichael  J.  Connolly,  Secretary 

Number  3  &  4 

Julv  &  October  1986 



I 



Table  of  Contents 

DETERMINATION  PAGE 

SPR  85/179,SPR  85/185 1 

SPR  85/225 1 

SPR  85/165 2 

SPR  85/180 3 

SPR  86/201 4 

SPR  86/110 5 

SPR  86/168 5 

SPR  86/216 6 

SPR  86/188 7 

SPR  85/202, SPR  85/217 7 

CDD    OC / CA orH  00/ OU o 0 

SPR  86/63 9 

SPR  86/86 9 

SPR  86/99 

10 

SPR  85/297 

10 

SPR  85/212 11 

SPR  85/162 

12 

SPR  85/218 

13 

SPR  85/297 
14 





Subject  Index 

KEY  PHRASE OPINION  NUMBER 

PAGE 

Abort  ions 

-names  of  doctors 
Ambulance  Report 

Applicants  for  Public  Employment 
-f  inal  i  sts 
-resumes 

Assessors 

-computer  records 

Attorney-Client  Privilege 

Attorney-Work  Product  Doctrine 

Compu  t  e  r  i  zed  Reco  r ds 

-direct  access  to  computer 
-video  laser  disk 

Cont  ractors 

-names  and  addresses 

Cor  respondence 

-super  i ntendent ' s 

Cr iminal  Of  fender  Record  Information 

-motor  vehicle  accident  report 

Expend i  tures 

-rehabilitation  loan  program 

85/218 
86/188 

85/179,85/185 
85/179.85/185 

86/110 

85/162 

85/162 

85/165 

86/110 

85/212 

85/202,85/217 

(CORD 

85/212 

85/212 

13 

7 

1 
1 

5 12 
12 

11 

11 

14 

Fees 

-d  i  sorgan  i  zed  f  i  I es 
-depos  i  ts 

85/225 
85/165 

Hear  i  ngs 
-mental  heal th 

Housing  Authority  Records 

-addresses  of  housing  units 
-minutes  of  meet  ings 

Legal  Memoranda 

L  i  censees 

-names  and  addresses 

86/168 

86/86 
86/86 

86/63 

86/201 



i 



Med  i  ca  i  d 

-funding  for  abortions 

Medical  Records 

-ambulance  report 
-mental  health  hearings 

Minutes  of  Meet  ings 
-handwr  i  t  ten 

Motor  Vechicle  Reports 

-operator's  report  to  registry 
Pol  ice  Logs 

-request  for  copies 

Po I  i ce  Records 

-tape  records  of  emergency  calls 

Pr  i  sons 

-s i  te  proposal s 

Pub  I  i  c  Emp I oyees 
-addresses 

-qua I  i  f  icat  ions 

Social  Security  Numbers 
-I  icensees 

85/218 

86/188 

86/168 

86/50 

85/297 

86/99 

85/T80 

86/216 

85/212 

85/202,85/217 

86/201 



i 



Determinations 

SPR  85/179,SPR  85/185 

ISSUE: 

HELD: 

RATIONALE: 

An  advisory  opinion  was  sought  on  the  public 
record  status  of  names  and  resumes  of  appi  icants 
who  were  finalists  for  the  position  of  city 

personnel  director. 

The  identities  and  professional  credentials  of 
finalists  for  the  position  are  public  records. 

The  personal,  evaluat ive  '  informat ion  contained  in 
a  resume  is  exempt  under  exemption  (c). 

Exemption  (c)  exempts  a  listing  of  general 
applicants  for  a  position  of  public  employment. 
At torney  General  v .  School  Commi  ttee  of 
Northampton,  375  Mass  127,  132  (1978).  However, 

once  an  applicant  reaches  the  level  of 

semi -f inal  i St  their  expectation  of  privacy 
decreases  and  a  decision  must  be  made  on  a  case  by 
case  basis.    Nor  thampton ,  375  Mass,  at  130.  When 
an  applicatant  becomes  a  finalist  his  credentials 
are  expected  to  be  publicly  known  so  that  an 
informed  decision  can  be  made  when  selecting  the 
best  candidate. 

A  finalist's  resume  is  likely  to  containboth 
exempt  and  non-exempt  information.    The  listing  of 
schools  attended,  and  degrees  received  as  well  as 
past  employer  and  job  titles  are  public.    A  resume 
may  also  include  information  of  a  personal  nature 
such  as  a  listing  of  career  objectives  or 

se I  f-eva I  vat i ve  reviews  of  past  job  performances. 
See  Conno I  I y  v.  Br  ornery ,  15  Mass.  App.  Ct.  661. 
664  (1985).     Therefore,  as  personnel  information 
of  a  personal  nature  these  portions  of  a  resume 
fall  within  the  first  clause  of  exemption  (c)  and 
are  not  public  information. 

SPR  85/225 

ISSUE: 

HELD: 

RATIONALE: 

Fees  charged  for  pub  I  ic  records. 

A  custodian  may  not  charge  for  supervision  or 
organizing  records  but  may  require  a  deposit 
before  complying  with  a  public  records  request. 

A  custodian  may  assess  a  prorated  fee  of  six 
dollars  per  hour  for  search  time  and  segregation 

time.    "Search  time"  is  the  time  needed  to  locate, 
pull   from  the  files,  copy  and  reshelve  or  refile  a 

public  record.    "Segregation  time"  is  the  time 
used  to  delete  exempt  data  from  a  record  which 



I 



SPR  85/225  continued 

also  contains  non-exempt  data.  A  custodian  may 

not  charge  for  the  supervision  of  a  requester's 
inspection  or  the  supervision  of  the  copying  of 

pub  I  ic  records. 

Search  time  may  only  be  assessed  for  the  time  that 
a  custodian  would  need  to  locate  the  requested 

records  in  a  property  maintained  records  systems, 
as  custodians  are  required  to  maintain  procedures 
that  will  allow  access  to  public  records  in  his 

custody  without  unreasonable  delay.    Thus,  where 
records  are  difficult  to  locate  in  part  because 

they  are  in  a  state  of  disarray,  a  custodian  may 
not  assess  a  fee  for  the  time  needed  to  organize 
records  in  a  manner  that  permits  him  to  readily 
locate  the  requested  matierals. 

Custodians  bear  the  burden  of  justifying  the  fees 
they  assess  for  responding  to  a  public  records 
request.    Therefore,  a  carefully  itemized 
accounting  of  work  performed  is  advised.  Any 
final  fee  remains  subject  to  review  by  the 
Supervisor  of  Public  Records. 

Because  the  Public  Records  Law  states  that  copies 

of  public  records  are  to  be  furnished  "upon  the 
payment  of  a  reasonable  fee,"  a  custodian  may 
require  payment  befof-e  providing  the  requester 
wi th  the  record. 

SPR  85/165 

ISSUE:  An  advisory  opinion  was  sought  to  determine 
whether  data  stored  in  a  computer  is  a  public 
record  within  the  meaning  of  G.  L.  c.  4,  s.7  (26); 
whether  the  record  custodian  is  required  to 
manipulate  automated  data  into  any  format  upon 
request;  whether  public  officials  or  private 
citizens  are  entitled  to  have  direct  access  to  the 

custodian's  computer;  and  the  fees  that  may  be 
assessed  for  the  providing  access  to  automated 
data. 

HELD:  The  statutory  definintion  of  "public  record" 
includes  information  stored  in  computers.  A 
record  custodian  is  not  obliged,  however,  to 
create  a  new  record  or  rearrange  an  existing 
record  to  comply  with  a  request.    Direct  access  to 
public  information  stored  in  government  computers 
is  permitted.    950  C.M.R.  32.06  (1)(d)  and  32.06 

(1)(e)  govern  the  fees  a  custodian  may  charge  when 
responding  to  a  request  for  computerized  public 
records . 
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SPR  85/165  continued 

RATIONALE:      •        Records  automation  raises  numerous  public  access 
issues.    The  expansive  definition  of  public 
records  found  in  G.  L.  c.4,  s.7(26)  includes 

automated  data.    See  SPR  84/140;  1970/71  Op.  Atty. 

Gen.  No. 7  (August  28,  1970)  p. 43  at  46.  A 
governmental  entity  must  provide  the  same  degree 
of  public  access  to  automated  data  as  it  provides 
to  conventional  written  material. 

Although  custodians  are  required  to  make  available 
the  information  they  maintain,  Tor  res  v.  At  torney 
General ,  391  Mass.  1,  10  (1984),  a  custodian  is 

not  required  to  create  or  design  new  computer 
software  to  generate  data  m  a  desired  format. 
Seiqle  V.  Barry,  422  So.  2d.  63,66  (Fla.  App. 
1982);  Yeaqer  v.  DEA,  678  F.2d.  315,  323  (D.C. 

Cir.  1982).     If  a  requester  designs  or  absorbs  the 
cost  of  developing    the  new  software,  the 
custodian  may  use  their  discretion  m  determining 
whether  to  provide  the  data  in  the  desired  format. 

G.  L.  c.  66,  s.  10(a)  permits  direct  access  mto  a 

government  computer  from  another  individual's 
computer  terminal  as  long  as:  the  information 
sought  is  a  public  record;     there  is  no  danger  to 
data  stored  in  the  computer;  and  the  access  does 

not  unduly'  interfere  with  the  agency's  use  of  the 
computer.    1970/71  Op.  Atty.  Gen.  No. 7  (August  28, 
1970)  p. 43  at  46.     If  a    custodian  purchases 
computer  terminals  for  the  purpose  of  facilitating 
access  to  public  records,  preference  cannot  be 

given  to  one  category  of  requesters  over  another.. 

950  C.M.R.  32.06  (1)(d)  and  32.06(1)(c)  provide 
for  fees  a  custodian  may  charge  for  providing 

computer  printouts  or  "hardcopies"  of  automated 
public  records.    Up  to  fifty  cents  per  page  may  be 
charged  for  printouts.    The  actual  cost  Incurred 
by  the  custodian  may  be  charged  for  the  production 
of  computer  records  other  than  printouts.  See 
1970/71  Op.  Atty.  Gen.  No. 7  (August  28,  1970)  p. 
43  at  46. 

SPR  85/180 

ISSUE:  Requester  sought  access  to  911  calls  recorded  by 
the  po I  i ce . 

HELD:  The  names  and  addresses  of  the  callers  are 

exempt.    The  remainder  of  the  call   is  a  public 
record. 

3 
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SPR  85/180  continued 

RATIONALE:  One  of  the  purposes  of  exemption  (f)  is  to 

encourage  citizens  to  speak  freely  with  the 
pol ice.    Bouqas  v.  Chief  of  Police  of  Lexington, 
371  Mass.  59  (1976).    Therefore,  exemption  (f) 

protects  the  name  and  address  of  the  caller.  The 
remaining  information  is  a  public  record.     The  911 
calls  report  incidents  prior  to  any  arrest  or 
criminal  charge,  therefore  the  confidentially 
provisions  of  the  Criminal  Offender  Record 
Information  Act  (CORI)  are  not  applicable.    A  911 
call  that  meets  the  requirements  of  CORI  -vi  I  i  be 
exempt  under  exemption  (a). 

SPR  86/201 

ISSUE:  Custodian  requested  an  advisory  opinion  regarding 
the  public  record  status  of  computerized  lists 
containing  information  collected  from  a  variety  of 
public  records.    The  lists  include  names, 
addresses  and  partial  social  security  numoers  of 
I  icensees. 

HELD:  Neither  exemption  (a)  nor  (c)  exempt  the  lists 
from  di  sclosure. 

RATIONALE;  An  agency  is  justified  m  withholding  disclosure 
of  records  under  exemption  (a)  where  the  language 
of  the  statute  relied  upon  for  the  exemption 
specifically  or  by  necessary  implication  exempts 
the  information  from  di sclosure.    The  language  m 
the  Fair  Information  Practices  Act,  G.  L.  C.66A, 

s.2(c)  (FlPA)  does  not  prohibit  disclosure  of 
public  information.     Instead,  the  statute  provides 
for  expedited  access  to  some  information  to  listed 

groups.    See    Attorney  General  v.  Co  I  I ec tor  of 
Lynn,  377  Mass.  151,  154-155  (1979).  Moreover, 

FlPA  only  applies  to  "personal  data,"  the 
defintion  of  which  expressly  excludes  any 
information  contained  in  a  public  record. 

Exemption  (c)  only  applies  when  disclosure  would 

publicize  "intimate  details"  of  a  "highly 
personal"  nature.    Attorney  General  v.  Ass i stant 
Commissioner  of  the  Real  Property  Department  of 
Boston,  380  Mass  623,  626  (1985).    Since  the  same 

information  is  readily  available  from  the  files  of 
the  custodian  and  is  routinily  provided  to  the 
public  the  privacy  exemption  cannot  be  invoked. 
Since  social  security  numbers  are  universal 
identifiers  the  disclosure  of  which  serves  no 

public  purpose,  partial  social  security  numbers 
are  a  I  so 
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SPR  86/201  continued 

are  also  exempt  if  they  can  lead  to  the  disclosure 
of  the  ent  i  re  number . 

Finally,  a  custodian  cannot  refuse  to  provide  data 
in  the  requested  form  because  the  requester 
intends  to  use  the  information  for  commercial 

purposes.    D  i  rect  Ma  i  I  Serv  i  ce  v.  Reg  i  s  t  rv  of 
Motor  Vechicles,  296  Mass  353,  356  (1937). 

SPR  86/110 

ISSUE 

HELD: 

RATIONALE: 

Custodian  sought  an  advisory  opinion  to  determine 
whether  Assessors  are  obliged  to  furnish  copies  of 
material  contained  on  a  video  laser  disk  in  video 
laser  disk  form. 

Copies  of  disks  containing  the  images,  absent  the 
computer  program  contained  on  the  disk,  are  public 
records . 

The  information  contained  on  the  disks  and  the 

resulting  printouts  are  public  records.  The 

statutory  definition  of  "public  record"  includes 
all  documentary  materials  or  data  regardless  of 
form  or  characteristics.    The  program  contained  on 
the  disk,  however,   is  not  a  public  record. 

Public  records  are  documentary  materials  or  data. 

Computer  programs  contain  instructions  which 
direct  the  operation  of  a  computer.  Therefore,  the 
program  is  a  tool  used  in  the  processing  of  data, 
not  data  i  tsel f . 

SPR  86/168 

ISSUE: 

HELD: 

RATIONLE: 

Requester  sought  access  to  hearing  decisions  of 
the  Department  of  Mental  Health  which  included  the 

names  of  attorneys,  department  employees, 
witnesses,  hearing  officers,  program  sites  and 
f ac  i  I  i  1 1 es . 

The  documents  are  pub!  ic  records  absent  a 
demonstrated  risk  of  indirect  identification  of 

the  record  subj  ect . 

Custodian  withheld  disclosure  based  on  exemption 
(a),  citing  G.  L.  c.  123,  s.36  as  the  operative 
statute.    G.  L.  c.  123,  s.36  lists  the  documents 

it  specifically  exempts  from  disclosure  and  it 
does  not  mention  the  requested  document. 
Furthermore,  the  agency  responsible  for 
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SPR  86/168  continued 

interpreting  G.  L.  c.  123.  s.36  has  previously 
determined  that  the  requested  documents  are  public 

as  long  as  all   identifying  information  is 
deleted.    Therefore,  the  requested  information  is 
not  exempt  unless  there  exists  a  grave  risk  of 
indirectly  indentifying  the  record  subject.    G.  L. 
c.  4,  s7(26) (c) ( the  privacy  exemption);  see  a  I  so . 
Globe  Newspaper  Company  v .  Boston  Ret i rement 
Board,  388  Mass.  427,  438;  Depar  tment  of  the  Air 
Force  v.  Rose,  425  U.S.  332,  380. 

SPR  86/216 

ISSUE 

HELD: 

RATIONALE: 

Requester  sought  information  from  the  Office  of 
Human  Services  which  included  a  list  of  potent i a 
correctional   institutional  sites. 

The  list  is  exempt 

exemption  (d). 
from  mandatory  disclosure  under 

Exemption  (d)  provides  a  limited  executive 
privi  ledge  for  the  development  of  government 
policy.     It  applies  to  recommendations  on  legal 
and  policy  matters  found  within  the  aeliberative 
process.    See  Vaughn  v.  Rosen,  523  F.2d  1136,  1144 

(D.C.  Cir.  1 975) ( I nterpret i ng  cognate  federal 
provision);  see  also,  Enviromental  Proctection 
Agency  v.  Mink.  410  U.S.  73,89  (1973); 

Moore-McCormack  Lines,   Inc.  v .   I . T.O.  Corporat ion 
of  Sal t imore,  508  F.2d  945  (4th  Cir.  1974). 

Accordingly,  materials  which  possess  a 

deliberative  or  policy-making  character  are  exempt 
from  the  mandatory  disclosure  provisions  of  the 
Pub  I  ic  Records  Law. 

The  list  in  question  contains  proposed  future 
institutional  sites.    Disclosure  of  the 

recommendation  of  these  potential  sites  would 

reveal  a  sensitive  part  of  the  agency's 
deliberative  process  concerning  the  development  of 
its  policy  pertaining  to  the  location  of  future 
correctional   institutions.    Premature  disclosure 

of  this  list  may  impact  adversely  on  deliberations 
concerning  the  appropriateness  of  a  future  site 
choice.    Therefore,  since  the  list  contains 

recommendations  on  a  policy  being  developed  by 
Human  Services,   it  falls  withm  exemption  (d)  and 
is  exempt  from  mandatory  disclosure. 
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SPR  86/188 

ISSUE:  Requester  sought  information  contained  in  the 
Standard  Ambulance  Report  Form  (SARF)  used  by 

professionals  in  the  Emergency  Medical  Services 
(EMS)  of  Southeastern  Massachusetts. 

Information  contained  on  a  SARF  which  details  a 

person's  medical  condition  is  exempt  from 
disclosure  by  exemption  (c). 

A  portion  of  the  information  on  the  SARF  concerns 
the  identities  and  actions  of  EMS  personnel.  This 
information  is  public  because  of  a  public 

employee's  diminished  expectation  of  privacy. 
Hastings  &  Sons  Publishing  Company  v .  Ci  ty 
Treasurer  of  Lynn,  374  Mass.  812.  818  (1978): 
Pot 1 1 e  V.  School  Committee  of  Braintree,  395  Mass. 

861,  866  (1985).     Information  concerning  the 

subject's  name,  address,  date  of  birth  and  sex  are 
readily  available  from  other  sources,  therefore 
this  information  is  public.    Pot  1 1 e ,  395  Mass.  at 
866  (1985):  Tor  res  v.  Attorney  General .  391  Mass. 

1,9  (1984).    Any  medical   information  pertaining  to 

the  record  subject's  illness  or  injury,  medical 
history,  medication,  allergies  and  medic  alert 
information  are  exempt  from  disclosure  by 

exemption  (c).    The  custodian  may  either  delete 
all  the  medical   information  and  disclose  the 

identifying  information,  or  the  custodian  may 
delete  all  the  identifying  information  and 
disclose  the  medical   information.    G.  L.  c. 

4,s.7(26)(c)(The  privacy  exemption  only  applies  to 
information  concerning  specifically  named 
i  nd  i  V  i  dua Is). 

SPR  85/202, SPR  85/217 

ISSUE:  The  requester  sought  copies  of  correspondence  ser^r 
to  a  superintendent  of  a  school  system,  the 
educational  background  of  the  school 
superintendent,  and  statements  made  by  the 
super  i ntendent . 

HELD:  The  requested  educat ional . background  data  and 
correspondence  are  public  records.    The  requested 
explanatory  statement,  however,   is  not  subject  to 
disclosure  since  it  is  not  contained  m  an 

ex  I  St  I ng  record . 

RATIONALE:  The  second  clause  of  exemption  (c)  was  examined 
for  the  request  for  educational  background  data. 
The  exemption  requires  a  balancing  of  rhe 

individual's  privacy  interest  anb  the  puc I i c ' s 
right  to  know.    Here  the  public's  rignt  to  know 

HELD: 

RATIONALE: 
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SPR  85/202. SPR  85/217  continued 

that  their  public  servants  are  competent 

outweighed  the  puoMc  employee's  privacy 
interests.    This  fype  of  information  is  routinely 

presented  in  both  professional  and  social 
settings,   is  relatively  mnocous,  and  implicates 
no  applicable  privacy  or  public  policy  exemption. 
Eskaton  Monterey  Hospital  v.  Myers .  184  Cal .  Rptr. 
840,  843  (Cal. 1982).     Therefore,  the  recuest  for 

educational  background  data  does  not  fall  within 
exemption  (c)  and  is  a  public  record.    No  other 
exemptions  are  applicable  to  the  requested 
correspondence  sent  to  the  superintendent. 
Therefore,   it  is  a  public  record  subject  to 
mandatory  disclosure. 

Finally,  the  Public  Records  Law  applies  only  to 
those  records  which  actually  exist.    A  custodian 
is  not  compelled  to  create  a  record  in  order  to 

satisfy  a  particular  request.    "Statements"  and 
explanations  of  an  individual's  questions  are  not 
subject  to  disclosure  if  not  contained  m  an 
ex  1  St  i ng  record . 

SPR  86/50 

ISSUE:.  The  requester  sought  handwritten  minutes  from  a 

conservation  commission's  meeting  that  were 
prepared  on  a  note  book. 

HELD:  The  requested  information  is  a  public  record. 

RATIONALE:  The  commission  relied  on  exemption  (e)  as  a  basis 
for  nondisclosure  of  the  requested  information. 
Exemption  (e)  exempts  note  books  and  other 
materials  that  are  personal  to  an  employee  and  not 
maintained  as  a  part  of  the  files  of  a 

governmenta I  uni t . 

Exemption  (e)  clearly  does  not  apply  to  materials 
prepared  by  employees  as  an  aid  in  the  discharge 
of  their  official  duties  See  U.S.  v.  First  Trust 

Co.  of  St .  Paul ,  251  F.2d  636  (C.A.  8th,  1953): 

■  •  and  Public  Affairs  Associates  Inc.  v.  R i ckover . 
268  F.  Supp.  444  (D.C.  1967). 

The  plain  language  of  the  statutory  definition  of 

"public  record"  indicates  that  disclosure  is  not 

dependent  upon  the  minutes'  physical   form.  Thus, 
the  handwritten  notes  become  public  records  upon 
the  i  r  creat I  on . 

No  other  exemptions  are  applicable.  Therefore, 
the  handwritten  minutes  are  subject  to  mandatory 
d I sc I osure . 
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SPR  86/63 

ISSUE: Requester  sought  copies  of  opinion  letters  and 
memoranda  submitted  by  a  city  solicitor  to  a  local 
board. 

HELD:  No  portions  of  the  requested  documents  are  exempt 
by  virtue  of  either  exemption  (d)  or  the 

attorney-client  privilege. 

RATIONALE:  Exemption  (d)  exempts  from  mandatory  disclosure 

inter-agency  or  intra-agency  memoranda  or  letters 
relating  to  policy  positions  being  develooed  by 
the  agency.     In  order  for  a  document  to  be  oart  of 
the  deliberative  process  it  must  make 
recommendations  or  express  opinions  on  legal  or 

policy  matters.    Vaughn  v.  Rosen ,  523  F.  2d  '^36. 1144  (D.C.  Ci r .  1975) . 

Many  of  the  documents  contained  expert 
explanations  of  law.    These  do  not  fall  withm 
exemption  (d).    SPR  33/84  and  SPR  396.  Moreover, 
the  recommendations  in  the  memoranda  were  merely 

based  upon  inferences  which  could  be  drawn  -'cm 
factual   investigations.    These  inferences  are  not 

exempt  as  deliberative  or  policy-making 
materials.    Moore-tVlcCormack  Lines.   Inc.  v .   I  .  T . 0 . 
Corporat ion  of  Bal t  imore,  508  F.  2d  945,  949  (4th 
Cir.  1974). 

The  attorney-client  privilege,  operating  through 
Disciplinary  Rule  4-101(B),  does  not  exempt  any  of 
the  requested  data.    A  claim  of  exemption  must  be 
based  on  one  of  the  statutory  exemptions  of  the 

Public  Records  Law.    C_f  •  -  District  At  torney  for 
Plymouth  District  v .  Board  of  Selectmen  of 
Middleborouqh,  395  Mass.  629. 

SPR  86/86 

I SSUE : 

HELD: 

RATIONALE: 

The  requester  sought  an  advisory  opinion  on 
whether  the  addresses  of  certain  low  income  units 

of  particular  towns  are  a  public  record. 

The  addresses  of  the  low  income  units  are  public 
records  in  this  limited  context. 

The  second  clause  of  exemption  (c)  was  examined. 

The  exemption  requires  a  balancing  between  the 

individuals  privacy  rights  and  the  public's  right 
to  know.    Here  the  tenants  privacy  rights  are 
substantial.    However,  these  addresses  //ere 

disclosed  at  a  public  meeting.    The  Open  Meeting 
Law,  G.  L.  c.  39,  S.23B,  makes  the  minutes  of  a 
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SPR  86/86  continued 

public  meeting  public  record  upon  their  creation 
The  addresses  m  [his  case  were  containec  m  the 

minutes  of  an  open  meeting.  .The  minutes  of  an 
open  meeting  are  a  public  record.    Therefore,  m 
this  context  the  addresses  are  subject  to 

mandatory  disclosure. 

SPR  86/99 

ISSUE: 

HELD: 

RATIONALE: 

The  requester  sought  an  advisory  opinion 
concerning  the  obligation  of  a  police  department 
to  respond  to  an  extensive  request  for  copies  of 
i  ts  daily  log. 

Any  person  has  a  right  to  inspect  any  log 
maintained  by  the  police  department,  at  any 
reasonable  time,  and  there  is  no  limitation  on  the 

number  of  logs  an  individual  may  request  to 
I nspect . 

The  public  records  status  of  the  department  daily 

log  is  governed  by  G.  L.  c.  41,  s.  98F.     It  states 

in  par t :  "...  all  en t r i es  in  a  da i I y  I og .  sha I  I . 
unless  otherwise  provided  by  law,  be  public 
records  available  without  charge  to  the  public 

during  regular  business  hours  and  at  all  other 

reasonable  times." 

The  segregab I  I  i ty  provision  of  the  Public  Records 
Law  allows  the  redaction  of  any  entries  which  are 
specifically  exempted  by  a  statute.    The  remaining 
entries  are  public  records  subject  to  mandatory 
di  sclosure. 

SPR  85/297 

ISSUE: 

HELD: 

RATIONALE: 

A  driver  involved  in  an  accident  requested  access 
to  a  motor  vehicle  accident  report. 

The  requested  report  is  a  public  record  subject  to 
di  sclosure. 

The  information  in  a  motor  vechicle  accident 

report  contains  information  requiring 
consideration  of  exemptions  (a),  (c).  and  (f). 
When  the  Legislature  placed  these  exemptions  m 
the  definition  of  public  records  it  provided  that 
any  records  considered  public  at  that  time  would 
remain  public  despite  the  exemptions.    St  1973. 

c.1050.  s.6.    Motor  vechicle  operator's  accident 
reports  were  public  records  prior  to  adoprion  of 
the  exemptions.    Lord  v.  Reg i st  rar  of  Motor 

Vechicles.    347  Mass  608  (1964).    Therefore,  they 
rema i n  pub  I i c  recoras . 
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SPR  85/297  continued 

Any  criminal  offender  record  information  contained 
in  the  accident  report,  however,   is  exempt  from 
mandatory  disclosure.    The  Criminal  Offender 
Record  Information  Act  (CORD.  G.  L.  c.6.  s.172. 

was  enacted  prior  to  the  current  definition  of 
public  records.    The  statute  protects  criminal 
data  which  concerns  an  identifiable  individual. 

Therefore,   information  indicating  that  a  driver 

has  been  charged  with  an  offense  for  which  there 
is  the  possibility  of  incarceration  is  exempt  from 
mandatory  disclosure  by  CORI  through  exemption 

(a). 

Any  person  has  a  r-ight  to  access  public  records. 
G.  L.  c.66.  s. 10(a).    Access  to  public  records  is 
required  whether  the  person  seeking  disclosure  is 
intimately  involved  with  the  subject  matter  of  the 
record  or  merely  motivated  by  idle  curiosity. 
Bougas  v.  Chief  of  Police  of  Lexington.  371  Mass 
59,  64  (1976). 

SPR  35/212 

ISSUE:  Requester  sought  disclosure  of  HUD  rehabilitation 
program  information  including:  names  of  all 
recipients;  amount  of  money  spent  and  the  extent 

of  work  done  on  the  recipients'  homes;  names  and 
addresses  of  all  contractors  who  worked  on  homes; 
and  the  names  and  titles  of  all  town  officials 

approving  recipients  and  determining  whether  siaie 
building  codes  are  met.    Requester  also  questioned 
the  $25.00  per  hour  research  fee. 

HELD:  The  names,  addresses,  and  other  identifying 
details  of  individuals  in  the  hardship  grant 

program  are  exempt.    The  remaining  information  is 
a  pub  I  i  c  record . 

RATIONALE:  Exemption  (c)  applies  to  information  disclosing 

"intimate  details  "  of  a  "highly  personal 
nature."    Attorney  General  v.  Ass i s tant 
Commissioner  of  the  Real  Property  Department  of 
Boston.  330  Mass.  623,  625  (1980).    Receipt  of  a 

low-interest  mortgage  from  a  government  agency 

does  not  create  a  stigma  or  disclosure  "intimate 

details""  of  a  "highly  personal  nature."  Therefore, 
the  records-are  public.    SPR  85/113:  Real  Property 
of  Boston,  330  Mass.  at  625.    On  the  other  hand, 

hardship  grants  do  reveal  the  fact  that  an 
individual   is  in  a  potentially  embarrassing 

■  financial  situation.    The  nature  of  a  hardship 
grant  makes  the  information  intimate  anc  high'y 

personal .' therefore  it  creates  a  pr i vacy  interest 
which  outweighs  the  publics'  right  to  know. 
However,   if  all   the  identifying  details  m  the 

record  can  be  removed,  eliminating  the  possioi-lity 
11 



I 



SPR  85/212  continued 

of  identifying  the  subject,  the  information  is 
sclosure.    Re i ns re i n  v.  Po I i ce 

of  Boston,  378  Mass.  281,  289-290 
the  names  and  addresses 

subject  to  d 
Commi ss  i  oner 

(1979). The  request  for  the  names  and  addresses  of 
all  town  officials  who  approved  the  recipients  and 
determined  whether  the  state  building  codes  were 
complied  with  are  public  records.  Public 
employees  do  not  have  the  expectation  of  privacy 
enjoyed  by  their  counterparts  m  the  private 
sector.    George  W.  Prescolst  Publishing  Co.  v. 
Register  of  Probate  for  Norfolk  County.  395  Mass. 
274  (1985):  Hast  ing  it  Sons  Pub  I  i  shmg  Co.  v.  Ci  ty 
Treasurer  of  Lynn,  374 

custodian  may  charge  a 

per  hour. 

Mass.  812.  813  (1978).  A 
research  fee  of  six  dollars 

SPR  85/162 

ISSUE: 
Can  a  requester's  status  as  a  litigant  preclude 
disclosure  of  a  record  by  virtue  of  the 

attorney-client  privilege  and  the  <vork  produc: 

doct  r  i  ne'^ 
HELD: 

RATIONALE: 

No. 

A  person's  status  as  a  litigant  is  irrelevant. 
The  attorney-client  privilege  and  the  work-product 
doctrine  are  not  implied  exemptions  to  the 
mandatory  disclosure  provisions  of  the  Public 
Records  Law.    Exemption  (d)  however,  provides  that 
records  or  segregable  portions  of  records  which 
relate  to  pending  litigation  may  be  exempt  from 
disclosure  if  they  concern  the  development  of  the 

public  entity's  litigation  posture  or  strategy. 
Exemption  (d)  does  not.  however,  provide  a  blanket 

exemption  to  all  materials  relating  to  pending 
I  1 1 1  gat  I  on . 

SPR  85/218 

ISSUE:  Requester  sought  information  regarding  the  total 
amount  of  medicaid  funding  for  abortions,  the 
number  of  medicaia  abortions,  the  identities  of 
the  doctors  and  institutions  which  receive 

medicaid  funding  for  abortions  and  the  amount  of 
medicaid  funding  each  particular  doctor  or 
i  ns  t  i  tu t  i  on  r ece i ves . 
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SPR  85/218 

HELD:  The  requested  information  is  a  public  record. 

RATIONALE:  All  of  the  above  information  was  evaluted  under 

exemption  (c).     The  privacy  and  safety  concerns  of 
the  physicians  and  institutions  were  weighed 

against  the  public's  right  to  know.     It  was  argued 
that  the  physicians  and  institutions  have  a 
privacy  interest  in  the  fact  that  they  proviae 
abortion  services.    Exemption  (c)  applies  to 

individuals  only,  therefore,  the  names  of 
institutions  that  rece i ve  med i ca i d  funds  for 

abortions  are  subject  to  disclosure. 

The  physician's  expectation  of  privacy  is  limited 
by  several  factors.    First,  as  licensed 

professionals,  physician's  identities  and 
information  relating  to  the  practice  of  their 
profession  are  kept  by  the  board  of  registration 
for  public  use.    76/77  Op.  Atty,  Gen.  No.  32  (May 
18,  1977).    Second,  the  requested  information  may 
be  obtained  from  other  sources  such  as  telepnone 
directories.    Therefore,  the  privacy  interest  of 

the  physicians  is  reduced.    Attorney  General  v. 
Col  lector  of  Lynn.  377  Mass.  151,  153  (1970): 

Hasting  &  Sons  Publishing  Co.  v .  Ci  ty  Treasurer  of 
Lynn,  374  Mass.  812.  813.  n.3  (1978):  Pott le  v. 
School  Committee  of  Braintree,  395  Mass.  861 

(1985).    Finally,  all  physician  involvement  in  the 
program  is  voluntary.    No  physician  m 
Massachusetts  has  a  professional  obligation  to 
participate  in  abortions.    G.  L.  c.  112,  s.12  I 
(1984  ed. ). 

Other  concerns  raised  by  the  physicians  were 
unwarranted  solicitations  and  the  possibility  of 
violence  against  them.    Neither  of  these 
arguements.  however,   justify  nondisclosure  unless 
rhe  threat  of  retribution  is  real  ana 

substantial.    Disabled  Officer's  Ass'n  v. 
Rumsfeld.  428  F.  Supp.  454,  458  (D.D.C.  1977)(The 
possibility  that  some  individuals  may  received 
undesired  solicitation  did  not  bar  disclosure  of 

disabled  officer's  home  addresses);  S  impson  v. 
Vance,  648  F.2d  10,  17  (D.C.  Cir.  1980)( ter ror i st 
threats):  Webb  v.  Ci  ty  of  Shreveport ,  371  So.  2d 

316.  320  (La.App.  1979).    Furthermore,  the 
possibility  of  violence  m  this  situation  is 
purely  speculative.    Given  the  above  analysis,  the 
privacy  interest  of  the  physicians  is  minimal. 
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SPR  85/218  continued 

On  the  other  hand,  the  public's  right  to 
understand  and  monitor  government  operations 
involving  public  funds  regarding  a  major  issue  of 
public  debate  weigh  heavily  in  favor  of 
disclosure.    Therefore,  the  public  interest  m 
knowing  the  requested  information  outweighs  the 

individual  physicians'  privacy  interest. 
Therefore,  the  requested  data  is  a  public  record. 
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